Internal Revenue

oulletin

HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

Ct.D. 2065, page 7.

Treasury Regulation section 1.846-3(c)(3) reasonably inter-
prets that the term “reserve strengthening” is broad enough
to embrace all increases in the reserve’s amount. Atlantic
Mutual Insurance Company v. Commissioner of Inter-
nal Revenue.

T.D. 8780, page 14.

Final regulations under section 7623 of the Code relate to
rewards for information on violations of the internal revenue
laws.

Rev. Rul. 98-46, page 10.

Interest rates; underpayments and overpayments. The
rate of interest determined under section 6621 of the Code
for the calendar quarter beginning October 1, 1998, will be
7 percent for overpayments, 8 percent for underpayments,
and 10 percent for large corporate underpayments. The rate
of interest paid on the portion of a corporate overpayment
exceeding $10,000 is 5.5 percent.

Rev. Rul. 98-47, page 4.

Residential rental property. For purposes of section
142(d) and 145(d) of the Code, the ruling provides that the
availability of continual or frequent medical, nursing, or psy-
chiatric services in a facility for the residents of the facility
will cause the facility to be other than residential rental prop-
erty. Other non-housing services available in a facility for the
residents of the facility generally will not cause the facility to
be other than residential rental property.

Rev. Rul. 98-48, page 6.

LIFO; price indexes; department stores. The July 1998
Bureau of Labor Statistics price indexes are accepted for
use by department stores employing the retail inventory and
last-in, first-out inventory methods for valuing inventories for
tax years ended on, or with reference to, July 31, 1998.

Finding Lists begin on page 54.

Bulletin No. 1998-39
September 28, 1998

EMPLOYEE PLANS

Notice 98-48, page 17.

Weighted average interest rate update. The weighted av-
erage interest rate for September 1998 and the resulting per-
missible range of interest rates used to calculate current lia-
bility for purposes of the full funding limitation of section
412(c)(7) of the Code are set forth.

ADMINISTRATIVE

REG-104565-97, page 21.

Proposed regulations under section 6402 of the Code relate
to the administration of the Tax Refund Offset Program
(TROP).

REG-115393-98, page 34.

Proposed regulations under section 408A of the Code relate
to Roth IRAs. A public hearing will be held on December 10,
1998.

REG-118926-97, page 23.

Proposed regulations under section 6038B of the Code re-
late to information reporting requirements for certain trans-
fers by United States persons to foreign partnerships. A pub-
lic hearing will be held on November 10, 1998.

REG-118966-97, page 29.

Proposed regulations under section 6038 of the Code relate
to information reporting requirements for certain United
States persons holding interests in controlled foreign partner-
ships. A public hearing will be held on November 10, 1998.

REG-209060-86, page 18.

Proposed regulations under section 6046A of the Code relate
to information reporting requirements for certain United
States persons who acquire or dispose of an interest in a for-
eign partnership, or whose interest in a foreign partnership
changes substantially. A public hearing will be held on Novem-
ber 10, 1998.

Announcement of Disbarments and Suspensions begins on page 50.

g’ Department of the Treasury
Internal Revenue Service



Mission of the Service

The purpose of the Internal Revenue Service is to collect
the proper amount of tax revenue at the least cost; serve
the public by continually improving the quality of our prod-

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

ucts and services; and perform in a manner warranting
the highest degree of public confidence in our integrity, effi-
ciency, and fairness.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 103.—Interest on State of retirement age or older. All of the unitsnity to monitor the overall well-being, nu-
and Local Bonds in Complex M are available to members ofrition, and health of the residents.

the general public. Complex M is com- Only the basic services are made avail-
26 CFR 1.103-8(b): Residential rental property.  prised of Building X, Building Y, and able to residents of Building X. No other
Building Z, each of which is composed ofservices are included in the monthly pay-

For purposes of sections 142(d) and 145(d) of the. . . . . .
puTp @ @ similarly constructed housing units thament. Continual or frequent nursing,

Code, the ruling provides that the availability of con- - . S -
tinual or frequent medical, nursing, or psychiatridiave separate and complete facilities fanedical, or psychiatric services are not
services in a facility for the residents of the facilityliving, sleeping, eating, cooking, bathing/made available in Building X.
will cause the facility to be other than residentiagnd sanitation. The cooking and eating The basic services and the Building Y
rental property. Other non-housing services availablgra s contains a smalll refrigerator, a sink, support services are made available to
in a facility for the residents of the facility generally . - .
will not cause the facility to be other than residentiapl.JII-down table, and g.two—b_urner stoveesidents of Bundmg Y. The Building Y
rental property. See Rev. Rul. 98-47, page 4. with an oven. Each unit is designed so thatupport services are as follows: assis-
the stove can be replaced with a full-sizethnce by medication management techni-
microwave oven if the physical or mentatians in medication management and in-
Section 142.—Exempt Facility frailties of the resident make it imprudentake; maintenance of detailed medication
Bond to provide a functioning cooking stove. records; consultation with a nurse as
Each resident enters into a lease aneeded about health concerns and med-
26 CFR 1.103-8(b): Residential rental property. ~ rangement with Complex M. The amountcation plans; assistance by non-medically
) of the monthly payment under the leaseertified aides each day during waking
For purposes of sections 142(d) and 145(d) of thg, oo according to the level of care prohours in activities of daily living that in-
Code, the ruling provides that the availability of con-" . 2 . : ” ) . .
tinual or frequent medical, nursing, or psychiatricVided in the building in which the residentclude getting in and out of bed and chairs,
services in a facility for the residents of the facilityresides, with Building Z commanding thewalking, using the toilet, dressing, eating,
will cause the facility to be other than residentialargest payment and Building X theand bathing; and routine checks by staff
rental property. Other non-housing services availablemga|lest payment. The monthly paymennembers of Building Y to insure the resi-
o r:if'cl';{]g tt:: f;isi;g;?ésbf ;Tﬁ eff‘g!z f’ei?jéiltlé s made in exchange for use of an individdents’ general well-being. Some residents
rental property. See Rev. Rul. 9847, page 4. ual unit, basic services and, with respedf Building Y have incapacitating infirmi-
to Buildings Y and Z, other services.ties that require continual assistance, but
Under a lifetime lease payment optiongo not require continual or frequent nurs-
26 CFR 1.103-8: Interest on bonds to finance  residents of Complex M may pay a fixedng, medical, or psychiatric services.
certain exempt facilities. monthly amount for the time they resideContinual or frequent nursing, medical, or
(Also sections 145 and 103) . e . L - .
in Complex M. The lifetime lease optionpsychiatric services are not made avail-
Residential rental property. For pur- guarantees a resident the right to move tble in Building Y.
poses of section 142(d) and 145(d) of the unit in Buildings Y or Z if the resident The basic services and the Building Y
Code, the ruling provides that the availfequires additional care. support services are made available to
ability of continual or frequent medical, The basic services available to the resiesidents of Building Z. In addition,
nursing, or psychiatric services in a facildents in all three buildings include: launBuilding Z is staffed in the following
ity for the residents of the facility will dry; housekeeping; regular daily meals imanner: registered nurses are on duty for
cause the facility to be other than residerihe common dining areas; 24 hour monii2 hours each day; licensed practical
tial rental property. Other non-housingtored emergency call service using calhurses are on duty for 24 hours each day;
services available in a facility for the resibuttons and two-way communication deand licensed nurses’ aides are available 24
dents of the facility generally will not vices located in each room of a unithours each day. The nurses and nurses’

cause the facility to be other than residerplanned social activities; and scheduledides are available to provide nursing care

tial rental property. transportation to various sites in the vicinfor residents’ medical or psychiatric
ity including commercial areas, shoppingieeds. Thus, continual or frequent nurs-
Rev. Rul. 98-47 centers, hospitals, and doctor’s offices. ing, medical, or psychiatric services are
Building X, Building Y, and Building Z made available in Building Z.
ISSUE each contains a separate common dining Residents in Building X are required to

o ) .area. The dining area in each buildingnove into Buildings Y or Z or another fa-

Are the buildings described below resiyjjj pe ysed exclusively by residents ofcility outside of Complex M if, because of
dential rental property for purposes otgmplex M and visitors of those resi-physical or mental disability, they require
§ 142(d) and § 145(d) of the Internal ReVgents. The size of the dining area in angdditional care beyond that offered by
enue Code? building does not exceed that necessary Ruilding X. Residents in Buildings X and
FACTS serve the residents of the building and are required to move into Building Z or

their guests. The dining area serves thanother facility outside of Complex M if

Complex M provides housing units on aspecial needs of the residents and praokey require continual or frequent nurs-

non-transient basis for individuals who areides the staff of Complex M an opportuing, medical, or psychiatric services.
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LAW AND ANALYSIS units. Section 145(d)(2) provides certaimn the regulations under 8§ 42 regarding
exceptions to § 145(d)(1). The legislativeéhe nature of the facility based on the fre-
Under the general rule of 8 103(a)history of § 145(d) indicates that thequency of nursing, medical, or psychiatric
gross income does not include interest gy ase residential rental property for famservices available in the facility is also the
any state or local bond. Section ynjts in § 145(d) has the same meaningppropriate standard for determining
103(b)(1), however, provides that the exas residential rental property undewhether facilities are residential rental
clusion does not apply to any private acg 1 103-8(b) of the Income Tax Regulaproperty for purposes of § 142(d) and
tivity bond unless it is one of the qualified;jgs. § 145(d).
bonds under § 141(e). Among these qual- ynder § 1.103-8(b)(4), a residential For purposes of § 142(d) and § 145(d),
|f|ed.p0nds are exempt facility bonds anggpg) project is residential rental propertyf a facility makes available continual or
qualified § 501(c)(3) bonds. that meets certain requirements includinfrequent nursing, medical, or psychiatric
_Section 142(a) describes an exempt f@sccupancy requirements by low-incomeervices, the facility will not be residen-
cility bond as any bond issued as part Qknants during the period when the unittial rental property under § 142(d) or
an issue of bonds if 95 percent or more Gfyst be continually rented or available fof 145(d). In the case of a mixed use facil-
the net proceeds of the issue are to Benptal. Residential rental property is dty, the allocable portion of the facility in
used to provide listed types of projects opilding or structure, together with anywhich continual or frequent nursing, med-
facilities. Within the list, in § 142(a)(7), functionally related and subordinate faciliical, or psychiatric services are made
are qualified residential rental projects.  tjes, containing one or more similarly conavailable will not be residential rental
Section 142(d) defines a qualified resistrycted units that are available to menproperty under § 142(d) or § 145(d).
dential rental project as a project for resiners of the general public and used on As set forth in the facts above, Building
dential rental property that houses ocClpther than a transient basis. The regula, Building Y, and Building Z each con-
pants who meet one of the alternativ@ons also provide that hotels, motels, dottains complete living units within the
income tests at all times throughout gnjtories, fraternity and sorority housesmeaning of § 1.103-8(b)(8), all of the liv-
qualified project period. In the Tax Re-rgoming houses, hospitals, nursing homes)g units within the respective buildings
form Act of 1986, 1986-3 (Vol. 1) C.B. sanjtariums, rest homes, and trailer parkare available to the general public, and all
519-575 (the “1986 Act”), Congress reorand courts for use on a transient basis aoé the living units are used on a non-tran-
ganized § 103 and § 103A of the Internahot residential rental projects. sient basis. Since Complex M also pro-
Revenue Code of 1954 (the “1954 Code”) section 1.103-8(b)(8) defines a “unit’vides significant non-housing services to
regarding tax-exempt bonds into § 103s any accommodation containing sepaesidents of the three buildings (including
and §§ 141 through 150 of the Internajate and complete facilities for living, continual or frequent nursing, medical, or
Revenue Code of 1986. Congress insleeping, eating, cooking, and sanitatiompsychiatric services to the residents of
tended that to the extent not amended bphe regulations note that an example of RBuilding Z), the analysis must consider
the 1986 Act, all principles of pre-1986unit would be a separate and distincthe nature and extent of the non-housing
Act law would continue to apply to the re-apartment containing a living area, aervices. In the case of Complex M, the
organized provisions. 2 H.R. Conf. Repsleeping area, bathing and sanitation fanalysis must examine whether the build-
No. 841, 99th Cong., 2d Sess. 11-68gijlities, and cooking facilities equippedings of Complex M are hospitals, nursing
(1986), 1986-3 (Vol. 4) C.B. 686. (Con-with a cooking range, refrigerator, anchomes, sanitariums, or rest homes rather
ference Report). Because no Income Tasnk. than residential rental property. For pur-
Regulations have been promulgated under Additional insight into the meaning of poses of § 142(d) and § 145(d), labels are
§ 142(d), the regulations promulgatedesidential rental property can be founaot determinative. The focus of these sec-
pursuant to 8 103(b)(4) of the 1954 Codender § 42, which provides the low-in-tions, their legislative histories, and the
continue to apply to residential rentacome housing credit. 2 H.R. Conf. Repapplicable regulations thereunder, is
property except as otherwise modified byNo. 841, 99th Cong., 2d Sess. [I-8%hether the facilities are, in substance,
the 1986 Act and subsequent law. (1986), 1983-3 (Vol. 4) C.B. 89, statesesidences or health care facilities. There-
Section 145(a) describes a qualifiedhat the phrase “residential rental propfore, the nature and degree of the services
§ 501(c)(3) bond as any bond issued asty” generally has the same meaningrovided by the facility controls.
part of an issue of bonds if all of the propunder both § 42 and § 142(d). Significant non-housing services are
erty to be provided by the net proceeds of Section 1.42-11(b) provides a distincmade available to residents of Building X
the issue is to be owned by a § 501(c)(3)on between residential rental propertieand Building Y, including meals and vari-
organization or a governmental unit anénd health care facilities by focusing orous support services. The services avalil-
95 percent or more of the net proceeds @fhether frequent nursing, medical, oable to residents of Building X and Build-
the issue are used in a manner related paychiatric services are provided to resing Y do not include continual or frequent
the exempt purpose of the § 501(c)(3) odents. Under that section, if continual onursing, medical, or psychiatric services
ganization. Under § 145(d)(1), however, &requent nursing, medical, or psychiatri@lthough, under the lifetime lease option,
bond generally is not a qualifiedservices are provided to residents, it isertain residents are assured that they will
8 501(c)(3) bond if net proceeds of theoresumed that the building is ineligiblereceive continual or frequent nursing,
issue are used directly or indirectly to profor the credit as is the case with a hospitahedical, or psychiatric services in Build-
vide residential rental property for familyor nursing home. The distinction drawring Z if required. Thus, under the princi-

1998-39 |.R.B. 5 September 28, 1998



ples set forth above, Buildings X and Yruling are Harold N. Diamond and Timo-use by department stores employing the

would be residential rental property. thy L. Jones of the Office of Associateretail inventory and last-in, first-out in-
Continual or frequent nursing, medicalChief Counsel (Domestic) and Edwin Gventory methods for valuing inventories

or psychiatric services are made availabl@swald of the Department of the Treafor tax years ended on, or with reference

to residents of Building Z in addition tosury. For further information regardingto, July 31, 1998.

the same non-housing services that athis revenue ruling contact Harold N. Dia-

made available to residents of Building Xmond at 202-622-3980 (not a toll-freeRev. Rul. 98-48

and Building Y. Thus, under the princi-call). The following Department Store Inven-
ples set forth above, Building Z would not tory Price Indexes for July 1998 were is-
be a residential rental property. _ » sued by the Bureau of Labor Statistics.
HOLDING Section 145.—Qualified The indexes are accepted by the Internal
501(c)(3) Bond Revenue Service, under § 1.472-1(k) of

Building X and Building Y are residen- the Income Tax Regulations and Rev.

tial rental property for purposes Of26 CFR 1.103-8(b): Residential rental property. Proc. 86-46, 19862 C.B. 739, for appro-

§ 142(d) and § 145(d). Because continual For purpose of sections 142(d) and 145(d) of thBriate application to ipventories Of d_epart-
or frequent nursing, medical, or psychiCode, the ruling provides that the availability ofment stores employing the retail inven-
atric services are made available in Builgeontinual or frequent medical, nursing, or psychitory and last-in, first-out inventory

ing Z, Building Z is not residential I,entala_tr_n: services in afa(:|l_|t_y for the residents of the fa‘methods for tax years ended on, or with
ility will cause the facility to be other than residen-

property for purposes of § 142(d) an(ﬁal rental property. Other non-housing servicegeference to, July 31, 1998. .

§ 145(d). available in a facility for the residents of the facility 1he Department Store Inventory Price
Neither Building X nor Building Y generally will not cause the facility to be other thalndexes are prepared on a national basis

would fail to be residential rental propertyesidential rental property. See Rev. Rul. 98-47and include (a) 23 major groups of depart-

under § 142(d) or § 145(d) merely becaud®9® # ments, (b) three special combinations of
it was called a hospital, a sanitarium, a rest the major groups - soft goods, durable
home, or a nursing home. Similarly, . . . goods, and miscellaneous goods, and (c) a
Building Z would not be residential rental>€Ction 472.—Last-In, First-out  store total, which covers all departments,
property under § 142(d) or § 145(d)nventories including some not listed separately, ex-
merely because it was called an aSSiSt%g CFR 1.472-1: Last-in, first-out inventories c_;ept for the following: candy, food,
living facility or an elderly care facility. ' ' ' *liquor, tobacco, and contract departments.

LIFO; price indexes; department
DRAFTING INFORMATION stores. The July 1998 Bureau of Labor

The principal authors of this revenueStatistics price indexes are accepted for

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS
(January 1941 = 100, unless otherwise noted)

Percent Change

Groups July July from July 1997
1997 1998 to July 1998
1. Piece GOOdS . . ..o 539.8 547.7 1.5
2. Domesticsand Draperies . . ... 656.1 626.7 -4.5
3. Women'’s and Children's Shoes .. ...................... 641.6 642.3 0.1
4. Men's ShoeS ... ... . 902.6 906.5 0.4
5. Infants’™Wear .. ... ... 637.9 606.8 -4.9
6. Women'sUnderwear . ............. ..., 543.5 573.1 54
7. Women's HOSIery .. ... ..o 297.8 307.6 3.3
8. Women'’s and Girls’Accessories . ..............oouo... 544.5 539.3 -1.0
9. Women'’s Outerwear and Girls'"Wear ................... 395.0 389.3 -1.4
10. Men'sClothing . ......... .. 621.6 613.4 -1.3
11. Men's Furnishings . ......... .. . . 585.9 589.3 0.6
12. Boys’ Clothing and Furnishings . ...................... 495.9 489.4 -1.3
13, Jewelry .. 1003.9 981.5 2.2
14, NOIONS . .. 797.5 767.3 -3.8
15. ToiletArticlesand Drugs . . .. .. ..ot 905.7 947.6 4.6
16. Furnitureand Bedding . . .......... . i 662.8 683.7 3.2
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BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS (Continued)
(January 1941 = 100, unless otherwise noted)

Percent Change

Groups July July from July 1997
1997 1998 to July 1998
17. FIoor COVEINNGS . - o oot e e e 598.2 602.1 0.7
18. HOUSEWArES . . . ... 807.2 825.5 2.3
19. Major Appliances . ... 243.1 238.3 -2.0
20. Radioand Television . ....... ... .. .. . .. 75.9 71.6 -5.7
21. Recreationand Educatfon. ......................... 109.8 104.3 -5.0
22. Home Improvemems. . .. .........cuurneeeeaa.. 132.7 131.2 -1.1
23. AULO ACCESSONBS. . . .\ oottt ettt 108.6 107.5 -1.0
Groups 1-15: SoftGoods . ......... . ... ... 594.9 592.1 -0.5
Groups 16 - 20: Durable Goods ............ ... ... ... .. 464.2 464.9 0.2
Groups 21 -23: MisC. GOOHS. . . ... oo 112.5 108.4 -3.6
Store Total . .. ..o 549.8 545.9 -0.7

1Absence of a minus sign before percentage change in this column signifies price increase.

2Indexes on a January 1986=100 base.

3The store total index covers all departments, including some not listed separately, except for the following: candypfotat, lig
bacco, and contract departments.

DRAFTING INFORMATION Act of 1986, the Internal Revenue Coddy that they would inflate reserves to ma-
o . gave property and casualty (PC) insurensipulate the “fresh start” by excepting
ruITnhgeisprISr;;Irﬁ)?\lliiE;Z?st 8: :E(‘: (;?f\ilceem:)?a full deduction for “loss reserves: “ esti-‘reserve strengthening” from the exclu-
Assistant Chief Counsel (Income Tax anénated .amounts qf losses reported but netqn. Sec. 1023(e)(3)(B). Treasury Regu-
Accounting). For further information re_yet paid, Iossesl |(1curr§d but not yet relation Sec. 1.846.—3(c)(3)_(||) defmes “re-
garding this revenue ruling, contact Iv”_ported,. and administrative costs of resolvser\{g strengthening” to include any net
Michaels on (202) 622—4976 (not a toning cla|m§. In each taxable year, not onlyld.dlt'lons to reserves. Respoqqent Com-
free call) losses paid, but the full amount of the losmissioner determined that petitioner, At-

' reserves, reduced by the amount of thantic Mutual Insurance Co., and its sub-
loss reserves claimed for the prior taxablsidiary, a PC insurer, made net additions
year, were treated as a business expense.loss reserves in 1986, reducing the
Section 1023 of the 1986 Act required PCfresh start” entittement and resulting in a

insurers, beginning with the 1987 taxabl¢éax deficiency. The Tax Court disagreed,

Section 846— Discounted
Unpaid Losses Defined

Ct.D. 2065 year, to discount unpaid losses to presehblding that “reserve strengthening”
value when claiming them as a deductionefers to only those increases that result
SUPREME COURT Requiring insurers to subtract undisfrom changes in computation methods or
OF THE UNITED STATES counted year-end 1986 reserves from digssumptions. In reversing, the Third Cir-
No. 97-147 counted year-end 1987 reserves in contuit concluded that the Treasury regula-

puting 1987 losses would producdion’s definition of “reserve strengthen-
ATLANTIC MUTUAL INSURANCE artificially low deductions, so the Act in-ing” is based on a permissible statutory
CO. v. COMMISSIONER OF cluded a transitional rule requiring insur-construction.
INTERNAL REVENUE ers to discount 1986 reserves as well. This Held: The Treasury regulation repre-
rule changed the “method of accountingsents a reasonable interpretation of the
523 U.S— (1998) for computing taxable income. To avoiderm “reserve strengthening.” Neither
CERTIORARI TO THE UNITED requiring PC insurers to recognize as ingrior legislation nor industry use estab-
STATES COURT OF APPEALS FOR Ccome the difference between undiskshes the plain meaning Atlantic ascribes

THE THIRD CIRCUIT counted and discounted year-end 198® that term: reserve increases attributable
_ loss reserves, the Act afforded them to changes in methods or assumptions.
April 21,1998 “fresh start,” to-wit, an exclusion from Since the term is ambiguous, the question

taxable income of the difference betweeis not whether the Treasury regulation
undiscounted and discounted year-enigkpresents the best interpretation of the
Before enactment of the Tax Reformi1023(e)(3)(A). It foreclosed the possibil-statute, but whether it represents a reason-

1998-39 |.R.B. 7 September 28, 1998

Syllabus



able one.See Cottage Savings Assn. corporations, including Centennial Insur{3)(A) ofthe 1986 Act afforded PC insur-
Conunissionerd99 U.S. 554, 560-561. ance Co., a property and casualty (PC) irers a “fresh start,” to-wit, an exclusion
As a purely linguistic matter, the phrase isurer. From 1985 to 1993, the two corpofrom taxable income of the difference be-
broad enough to embrace all increases imations (Atlantic) maintained whattween undiscounted and discounted year-
the reserve’s amount, for whatever reasansurers call “loss reserves.” Loss reend 1986 loss reserves. 100 Stat. 2404,
and from whatever source. The provisioserves are estimates of amounts insuremste following 26 U.S.C. Sec. 846. Of
at issue is a limitation upon an extraordiwill have to pay for losses that have beeoourse, the greater the 1986 reserves, the
nary deduction accorded to PC insurerseported but not yet paid, for losses thajreater the exclusion. Section 1023(e)-
There was no need for the deduction to bieave been incurred but not yet reported3)(B) of the 1986 Act foreclosed the pos-
microscopically fair, and the interpreta-and for administrative costs of resolvingsibility that insurers would inflate re-
tion adopted in the Treasury regulatiortlaims. serves to manipulate the “fresh start” by
seems to be a reasonable accommodationBefore enactment of the Tax Reformexcepting “reserve strengthening” from
of the competing interests of fairness, adact of 1986, Pub.L. 99-514, 100 Statthe exclusion:

ministrability, and avoidance of abuse2085, the Internal Revenue Code gave PC“(B) RESERVE STRENGTHEN-
Given the hundreds (or, more likely, thouinsurers a fall deduction for loss reserves ING IN YEARS AFTER 1985. —
sands) of claims involved, claims re-as “losses incurred.” In each taxable year, Subparagraph (A) [the fresh-start
solved for less than estimated reservasot only losses paid, but the full amount provision] shall not apply to any re-

will tend to offset claims that settle forof the loss reserves, reduced by the serve strengthening in a taxable year
more than estimated reserves. Angmount of the loss reserves claimed for beginning in 1986, and such
discrepancy would not approach the unrehe prior taxable year, would be treated as strengthening shall be treated as oc-
alistic proportions claimed by Atlantic.a business expense. 26 U.S.C. Secs.curring in the taxpayer’s 1st taxable

Pp._ 832(b)(5) and (c)(4) (1982 ed.). This des- year beginning after December 31,

111 F.3d 1056, affirmed. ignation enabled the PC insurer to take, in 1986.” 100 Stat. 2404, note follow-
SCALIA, J., delivered the opinion for aeffect, a current deduction for future loss ing 26 U.S.C. Sec. 846.

unanimous Court. payments without adjusting for the “timeRegulations promulgated by the Treasury

value of money” — the fact that * [a] Department set forth rules for determin-
dollar today is worth more than a dollaing the amount of “reserve strengthen-
tomorrow,” D. Herwitz & M. Barrett, Ac- ing”:

counting for Lawyers 221 (2d ed. 1997). “(1) In general.The amount of reserve
No. 97-147 Section 1023 of the 1986 Act amendegtrengthening (weakening) is the amount

the Code to require PC insurers, for taxthat is determined under paragraph (c)(2)
ATLANTIC MUTUAL INSURANCE  able years beginning after December 3br (3) to have been added to (subtracted

CO. v. COMMISSIONER OF 1986, to discount unpaid losses to preseffbm) an unpaid loss reserve in a taxable
INTERNAL REVENUE value when claiming them as a deductioryear beginning in 1986. For purposes of
CERTIORARI TO THE UNITED 100 Stat. 2399, 2404, 26 U.S.C. Secsection 1023 (€)(3)(B) of the 1986 Act,
STATES COURT OF APPEALS FOR 832(b)(5)(A), 846 (1982 ed., Supp. V)the amount of reserve strengthening

SUPREME COURT
OF THE UNITED STATES

THE THIRD CIRCUIT Absent a transitional rule, PC insurgr%weakening) must pe determined sepa-
would have been left to subtract undisrately for each unpaid loss reserve by ap-
April 21, 1998 counted year-end 1986 reserves from dilying the rules of this paragraph (c). This

_ . counted year-end 1987 reserves for pugtetermination is made without regard to
JUSTICE SCALIA delivered the opin- poses of computing losses incurred fothe reasonableness of the amount of the

ion of the Court. . taxable year 1987 — producing artifi-unpaid loss reserve and without regard to

Property and casualty insurance COMia|ly jow deductions. The 1986 Act soft-the taxpayer’s discretion, or lack thereof,
panies maintain accounting reserves fQineq this consequence by requiring PC ifn establishing the amount of the unpaid
“unpaid losses.” Under the Tax Reforngurers’ for purposes of that 1987 tajss reserve . . .
Act of 1986, increases in loss reservegomputation, to discount 1986 reserves gs
that constitute “reserve strengthening” due|l. 100 Stat. 2404, note following 26
not qualify for a certain one-time tax beny s c. sec. 846. “(3) Accident years before 1986 — (i)
efit. We must decide whether the term pgecayse the requirement that PC insuln general. For each taxable year begin-
‘reserve strengthening” reasonably €nars discount 1986 reserves changed timéng in 1986, the amount of reserve
compasses any Increase In reserves, Qhethod of accounting” for computing strengthening (weakening) for an unpaid
only increases that result from changes ixaple income, PC insurers, absent afess reserve for an accident year before
the methods or assumptions used to COMgsher transitional rule, would have beeri986 is the amount by which the reserve
pute them. required to recognize as income the difat the end of that taxable year exceeds (is

| ference between undiscounted and digess than) —
counted year-end 1986 loss reserves. See(A) The reserve at the end of the imme-

Atlantic Mutual Insurance Co. is the26 U.S.C. Sec. 481(a) (1988 ed.). Tdliately preceding taxable year; reduced

common parent of an affiliated group ofavoid this consequence, Sec. 1023(eby
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(B) Claims paid and loss adjustmenand/or assumptions,” App. 68, 74, purport Atlantic further contends that the term
expenses paid (“loss payments”) in théo demonstrate that Atlantic “did not“reserve strengthening” draws a plain
taxable year beginning in 1986 with restrengthen reservesid. at 99. Our task, meaning from a provision of the Tax Re-
spect to losses that are attributable to thef course, is to determine not what théorm Act of 1984 that accorded a “fresh
reserve. .. Treas. Reg. 1.846-3(c), 26term ought to mean, but what it doestart” adjustment to life insurance re-
CFR Sec. 1.846-3(c) (1997). mean. Atlantic’s first expert, before “con-serves. Div. A., 98 Stat. 758, note follow-

In short, any net additions to reservestructing” a definition, expressly ac-ing 26 U.S.C. Sec. 801 (1984 Act). That
(with two exceptions not here at issueknowledged that “reserve strengtheningprovision, like the “fresh start” adjust-
Sec. 1.846-3(c)(3)(ii)) constitute “reservas “not a well defined PC insurance or acment for PC insurers in the 1986 Act, said
strengthening” under the regulation. tuarial term of art to be found in PC actuthat the “fresh start” would not apply to

The Commissioner of Internal Revenuarial, accounting, or insurance regulatoryeserve strengthening, specifically, “to
determined that Atlantic made net addiliterature.” Id. at 60. On this point, sheany reserve strengthening reported for
tions to reserves — “reserve strengtherwas in agreement with the CommisFederal income tax purposes after Sep-
ing” — during 1986, reducing the “freshsioner’s experts: “In the property-casualtyember 27, 1983, for a taxable year ending
start” entittement by an amount that reindustry, the term ‘reserve strengtheningbefore January 1, 1984.” 98 Stat. 759. Un-
sulted in a tax deficiency of $519,987has various meanings, rather than a singli&e the 1986 Act, however, the 1984 Act
The Tax Court disagreed, holding that Atuniversal meaning,id. at 124. If the ex- expressly provided that “reserve strength-
lantic had not strengthened its reservepert reports establish anything, it is thagning” would not be excluded from the
“Reserve strengthening,” the Tax Courtreserve strengthening” does not have afresh start” if the insurer “employs the
held, refers only to increases in reservasstablished meaning in the PC insurandeserve practice used for purposes of the
that result from changes in the methods afidustry. most recent annual statement filed before
assumptions used to compute them. (At- Atlantic next contends that a plainSeptember 27, 1983. . Ibid. If, as At-
lantic’s reserve increases, there is no digneaning can be discerned from prior uskntic contends, reserve strengthening en-
pute, did not result from any suchof the term in life insurance tax legisla-compasses only reserve increases that re-
change.) The United States Court of Aption. According to Atlantic, the term hassult from a change in reserve practices
peals for the Third Circuit reversed thets roots in the Life Insurance CompanyVviz., change in methods or assumptions),
Tax Court, concluding that the Treasuryncome Tax Act of 1959, which providedthe saving clause is superfluous. Thus, to
regulation’s definition of “reserve tax consequences for changes in thi&e extent the definition of “reserve
strengthening” to include any net addipasis” for determining life insurance re-strengthening” in the life insurance con-
tions to reserves is based on a permissibdgryves. 73 Stat. 125, 26 U.S.C. Sedextis relevant to its meaning here (which
construction of the statute. 111 F.3d 105810(d) (1958 ed., Supp. 1). But that proviis questionable, see 111 F.3d at 1061—
(1997). (It expressly disagreed with th&jon does not define, or for that mattet062), the 1984 Act, like the regulations
Eighth Circuit's conclusion iWestern even use, the term “reserve strengthemnder the 1959 Act, tends to contradict,
National Mutual Insurance Co.. Com- jng.” Though the regulation that imple-rather than support, petitioner’s interpre-
missioner,65 F.3d 90 (1995), that themented the provision uses the term “retation. We conclude that neither prior leg-
Treasury regulation is invalid.) Weserve strengthening” in a caption, Treadslation nor industry use establishes the
granted certiorari. 522 U.S—(1997).  Reg. Sec. 1.810-3(a), 26 CFR Sec. 1.81plain meaning Atlantic ascribes to “re-

I 3(a) (1997), its text does not mention théerve strengthening.”
term, and one of its Examples speaks only "

The 1986 Act does not define “reservé®f “reserve strengthening attributable to
strengthening.” Atlantic contends that théhe change in basis which occurred in Sjnce the term “reserve strengthening”
term has a plain meaning under thd959,” Sec. 1.810-3(b), Ex. 2. If, as Atis ambiguous, the task that confronts us is
statute: reserve increases attributable tantic argues, “basis” and “assumptions ofp decide not whether the Treasury regula-
changes in methods or assumptions. ethodologies” are interchangeablgjon represents the best interpretation of
that is what the term plainly means, Atterms, Brief for Petitioner 17, n. 8, and ahe statute, but whether it represents a rea-
lantic must prevail, “for the court, as wellchange in basis is necessary for “reserénable one. Se@ottage Savings Assn. v.
as the agency, must give effect to the urstrengthening,” it is redundant to say “reCommissioner499 U.S. 554, 560-561
ambiguously expressed intent of Conserve strengthening attributable to the1991). We conclude that it does.
gress."Chevron U.S.A. Ina. Natural Re- change in basis which occurred in 1959,” As a purely linguistic matter, the phrase
sources Defense Council, Inéd67 U.S. much as it would be to say “a sunburn afs certainly broad enough to embrace all
837, 842-843 (1984). tributable to the sun in 1959.” On At-increases in (all “strengthening of”) the

Atlantic contends that the plain meanfantic’'s assumptions, the more natural foramount of the reserve, for whatever rea-
ing of “reserve strengthening” can be dismulation would have been simplyson and from whatever source. Atlantic
cerned, first, from its use in the PC insur‘reserve strengthening in 1959.” Thuscontends that this interpretation is unrea-
ance industry. It presented at trial twdhe 1959 Act and implementing regulatiorsonable because, in theory, it produces ab-
expert reports which, by “constructing asuggest, if anything, that a change in basgurd results, as the following example
working definition of the term” that re- is a sufficient, but not a necessary, condsupposedly illustrates: assume that, in
quires “a material change in methodologyion for “reserve strengthening.” 1985, a PC insurer had four case reserves
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of $500 each (total reserves of $2,000). If Because the Treasury regulation repre- Section 6621(b)(2)(A) provides that the
two cases settled in 1986 for $750 eackents a reasonable interpretation of tHederal short-term rate determined under
($1,500 total), the remaining loss reserveerm “reserve strengthening,” we affirm§ 6621(b)(1) for any month applies during
would be $1,000. Under the regulationthe judgment of the Court of Appeals.  the first calendar quarter beginning after

according to Atlantic, the Commissioner such month.

would find “reserve strengthening” of Itis so ordered.  Section 6621(b)(3) provides that the
$500 (1986 loss reserves ($1,000) less federal short-term rate for any month is
(first year reserves ($2,000) less second the federal short-term rate determined
year payments ($1,500))), even though résection 6621.— Determination during such month by the Secretary in ac-
serves did not increase. The Commissf |nterest Rate cordance with § 1274(d), rounded to the
sioner denies this consequence, contend- nearest full percent (or, if a multiple Bf
ing that, under the stipulation in this caseys cFr 301.6621-1: Interest rate. of 1 percent, the rate is increased to the
the increase in the reserve would be “re- next highest full percent).

duced to zero” by an offsetting adjustment Interest rates; underpayments and Notice 88-59, 1988-1 C.B. 546, an-
when the payment is made, and that a@verpayments.The rate of interest deter-nounced that, in determining the quarterly
justments in the IBNR reserve (reserve fomined under section 6621 of the Code fahterest rates to be used for overpayments
claims “incurred but not reported”) maythe calendar quarter beginning October knd underpayments of tax under § 6621,
result from payments in excess of prior re1998, will be 7 percent for overpaymentsthe Internal Revenue Service will use the
serve amounts, offsetting changes in oth& percent for underpayments, and 10 pefederal short-term rate based on daily
reserves. Brief for Respondent 36-39. cent for large corporate underpayment&ompounding because that rate is most
We need not resolve that dispute, beFhe rate of interest paid on the portion ofonsistent with 8 6621 which, pursuant to
cause we agree with the Commissiones corporate overpayment exceedin§ 6622, is subject to daily compounding.

that Atlantic’s horrific example is, in any $10,000 is 5.5 percent. Rounded to the nearest full percent, the
event, unrealistic. The property and casu- federal short-term rate based on daily
alty insurer that had only four casefRRev. Rul. 98-46 compounding determined during the

would not be in business very long, with g4 tion 6621 of the Internal Revenuénomh of July 1998 is 5 percent. Accord-
or without the benefit of Fhe tax adJUSt'Code establishes different rates for intet‘-ngly’ an overpayment rate of 7 percent
ment — or, if he would, his talents could d an underpayment rate of 8 percent are

est on tax overpayments and interest 6ff ¢ &% :
pay stablished for the calendar quarter begin-

e overpayment rate is the sum of tnhding October 1, 1998. The overpayment

rate for the portion of a corporate over-

r he insured risk over a large nunj-
spread the insured risk over a large UM deral short-term rate plus 2 percentag%e

ber of cases, where experience and the: . ayment exceeding $10,000 for the calen-
law of probabilities can be relied upon.pO'ms’ except the rate for the portion of

orporate ove ment of tax exceedi ar quarter beginning October 1, 1998, is
And where hundreds (or more Iikelythou—C rporate overpayment of tax exceeding o percent. The underpayment rate for

sands) of claims are involved, claims regSlO’000 for a taxable period is the sumq rge corporate underpayments for the
solved for less than estimated reservéEe federal sh_ort-ter_m rate plus 0.5 9f Balendar quarter beginning October 1,
will tend to offset claims that settle forP€’CeNtage point for interest computationggqgg s 10 percent. These rates apply to
more than estimated reserves. See Noti@a@de after December 31, 1994.  Undefn,qnts bearing interest during that cal-
of Proposed Rulemaking Discounted UnS 6621(2)(2), the underpayment rate is the,qar quarter.
paid Losses, FI-139-86, 1991—2 CunsUm of the federal short-term rate plus 3 |yerest factors for daily compound in-
Bull. 946, 947 (“For most unpaid loss rePércentage points. _ terest for annual rates of 5.5 percent, 7
serves . . ., any potential inaccuracies are Section 6621(c) provides that for purpercent, 8 percent, and 10 percent are
likely to offset each other in the aggrePoses of interest payable under § 6601 ¢fyplished in Tables 16, 19, 21, and 25 of
gate”). There may, to be sure, be som@ny large corporate underpayment, thRey. Proc. 95-17, 1995-1 C.B. 556, 570,
discrepancy in one direction or the othetinderpayment rate under § 6621(a)(2) is73, 575, and 579.
but it would not approach the relative prodetermined by substituting “5 percentage Annual interest rates to be compounded
portions claimed by Atlantic. It should bepoints” for “3 percentage points.” Seedaily pursuant to § 6622 that apply for
borne in mind that the provision at issu& 6621(c) and § 301.6621-3 of the Regrior periods are set forth in the tables ac-
here is a limitation upon an extraordinaryations on Procedure and Administratiorcompanying this revenue ruling.
deduction accorded to PC insurers. Theffer the definition of a large corporate un-
was certainly no need for that deductionlerpayment and for the rules for deterPRAFTING INFORMATION
to be microscopically fair, and the intermining the applicable date. Section The principal author of this revenue
pretation adopted by the Treasury Regul&621(c) and § 301.6621-3 are generallyling is Raymond Bailey of the Office of
tion seems to us a reasonable accommeffective for periods after December 31assistant Chief Counsel (Income Tax and
dation — and one that the statute very990. Accounting). For further information re-
likely intended — of the competing inter- -~ Section 6621(b)(1) provides that thgyarding this revenue ruling, contact Mr.
ests of fairness, administrability, andsecretary will determine the federal shortajley on (202) 622-6226 (not a toll-free
avoidance of abuse. term rate for the first month in each calencal).
*oxox dar quarter.
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TABLE OF INTEREST RATES
PERIODS BEFORE JUL. 1, 1975 - PERIODS ENDING DEC. 31, 1986
OVERPAYMENTS AND UNDERPAYMENTS
DAILY RATE TABLE

PERIOD RATE IN 1995-1 C.B.
Before Jul. 1, 1975 6% Table 2, pg. 557
Jul. 1, 1975—Jan. 31, 1976 9% Table 4, pg. 559
Feb. 1, 1976—Jan. 31, 1978 7% Table 3, pg. 558
Feb. 1, 1978—Jan. 31, 1980 6% Table 2, pg. 557
Feb. 1, 1980—Jan. 31, 1982 12% Table 5, pg. 560
Feb. 1, 1982—Dec. 31, 1982 20% Table 6, pg. 560
Jan. 1, 1983—Jun. 30, 1983 16% Table 37, pg. 591
Jul. 1, 1983—Dec. 31, 1983 11% Table 27, pg. 581
Jan. 1, 1984—Jun. 30, 1984 11% Table 75, pg. 629
Jul. 1, 1984—Dec. 31, 1984 11% Table 75, pg. 629
Jan. 1, 1985—Jun. 30, 1985 13% Table 31, pg. 585
Jul. 1, 1985—Dec. 31, 1985 11% Table 27, pg. 581
Jan. 1, 1986—Jun. 30, 1986 10% Table 25, pg. 579
Jul. 1, 1986—Dec. 31, 1986 9% Table 23, pg. 577

TABLE OF INTEREST RATES
FROM JAN. 1, 1987 - PRESENT

OVERPAYMENTS UNDERPAYMENTS
RATE TABLE PG RATE TABLE PG
1995-1 C.B. 1995-1 C.B.
Jan. 1, 1987—Mar. 31, 1987 8% 21 575 9% 23 577
Apr. 1, 1987—Jun. 30, 1987 8% 21 575 9% 23 577
Jul. 1, 1987—Sep. 30, 1987 8% 21 575 9% 23 577
Oct. 1, 1987—Dec. 31, 1987 9% 23 577 10% 25 579
Jan. 1, 1988—Mar. 31, 1988 10% 73 627 11% 75 629
Apr. 1, 1988—Jun. 30, 1988 9% 71 625 10% 73 627
Jul. 1, 1988—Sep. 30, 1988 9% 71 625 10% 73 627
Oct. 1, 1988—Dec. 31, 1988 10% 73 627 11% 75 629
Jan. 1, 1989—Mar. 31, 1989 10% 25 579 11% 27 581
Apr. 1, 1989—Jun. 30, 1989 11% 27 581 12% 29 583
Jul. 1, 1989—Sep. 30, 1989 11% 27 581 12% 29 583
Oct. 1, 1989—Dec. 31, 1989 10% 25 579 11% 27 581
Jan. 1, 1990—Mar. 31, 1990 10% 25 579 11% 27 581
Apr. 1, 1990—Jun. 30, 1990 10% 25 579 11% 27 581
Jul. 1, 1990—Sep. 30, 1990 10% 25 579 11% 27 581
Oct. 1, 1990—Dec. 31, 1990 10% 25 579 11% 27 581
Jan. 1, 1991—Mar. 31, 1991 10% 25 579 11% 27 581
Apr. 1, 1991—Jun. 30, 1991 9% 23 577 10% 25 579
Jul. 1, 1991—Sep. 30, 1991 9% 23 577 10% 25 579
Oct. 1, 1991—Dec. 31, 1991 9% 23 577 10% 25 579
Jan. 1, 1992—Mar. 31, 1992 8% 69 623 9% 71 625
Apr. 1, 1992—Jun. 30, 1992 7% 67 621 8% 69 623
Jul. 1, 1992—Sep. 30, 1992 7% 67 621 8% 69 623
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TABLE OF INTEREST RATES (Continued)
FROM JAN. 1, 1987 - PRESENT

OVERPAYMENTS UNDERPAYMENTS
RATE TABLE PG RATE TABLE PG
1995-1 C.B. 1995-1 C.B.
Oct. 1, 1992—0Dec. 31, 1992 6% 65 619 7% 67 621
Jan. 1, 1993—Mar. 31, 1993 6% 17 571 7% 19 573
Apr. 1, 1993—Jun. 30, 1993 6% 17 571 7% 19 573
Jul. 1, 1993—Sep. 30, 1993 6% 17 571 7% 19 573
Oct. 1, 1993—0Dec. 31, 1993 6% 17 571 7% 19 573
Jan. 1, 1994—Mar. 31, 1994 6% 17 571 7% 19 573
Apr. 1, 1994—Jun. 30, 1994 6% 17 571 7% 19 573
Jul. 1, 1994—Sep. 30, 1994 7% 19 573 8% 21 575
Oct. 1, 1994—0Dec. 31, 1994 8% 21 575 9% 23 577
Jan. 1, 1995—Mar. 31, 1995 8% 21 575 9% 23 577
Apr. 1, 1995—Jun. 30, 1995 9% 23 577 10% 25 579
Jul. 1, 1995—Sep. 30, 1995 8% 21 575 9% 23 577
Oct. 1, 1995—0Dec. 31, 1995 8% 21 575 9% 23 577
Jan. 1, 1996—Mar. 31, 1996 8% 69 623 9% 71 625
Apr. 1, 1996—Jun. 30, 1996 7% 67 621 8% 69 623
Jul. 1, 1996—Sep. 30, 1996 8% 69 623 9% 71 625
Oct. 1, 1996—Dec. 31, 1996 8% 69 623 9% 71 625
Jan. 1, 1997—Mar. 31, 1997 8% 21 575 9% 23 577
Apr. 1, 1997—Jun. 30, 1997 8% 21 575 9% 23 577
Jul. 1, 1997—Sep. 30, 1997 8% 21 575 9% 23 577
Oct. 1, 1997—0Dec. 31, 1997 8% 21 575 9% 23 577
Jan. 1, 1998—Mar. 31, 1998 8% 21 575 9% 23 577
Apr. 1, 1998—Jun. 30, 1998 7% 19 573 8% 21 575
Jul. 1, 1998—Sep. 30, 1998 7% 19 573 8% 21 575
Oct. 1, 1998—Dec. 31, 1998 7% 19 573 8% 21 575

TABLE OF INTEREST RATES FOR
LARGE CORPORATE UNDERPAYMENTS

FROM JANUARY 1, 1991 - PRESENT

RATE TABLEPG
1995-1 C.B.
Jan. 1, 1991—Mar. 31, 1991 13% 31 585
Apr. 1, 1991—Jun. 30, 1991 12% 29 583
Jul. 1, 1991—Sep. 30, 1991 12% 29 583
Oct. 1, 1991—0Dec. 31, 1991 12% 29 583
Jan. 1, 1992—Mar. 31, 1992 11% 75 629
Apr. 1, 1992—Jun. 30, 1992 10% 73 627
Jul. 1, 1992—Sep. 30, 1992 10% 73 627
Oct. 1, 1992—0Dec. 31, 1992 9% 71 625
Jan. 1, 1993—Mar. 31, 1993 9% 23 577
Apr. 1, 1993—Jun. 30, 1993 9% 23 577
Jul. 1, 1993—Sep. 30, 1993 9% 23 577
Oct. 1, 1993—0Dec. 31, 1993 9% 23 577
Jan. 1, 1994—Mar. 31, 1994 9% 23 577
Apr. 1, 1994—Jun. 30, 1994 9% 23 577
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TABLE OF INTEREST RATES FOR
LARGE CORPORATE UNDERPAYMENTS (Continued)

FROM JANUARY 1, 1991 - PRESENT

RATE TABLEPG
1995-1 C.B.
Jul. 1, 1994—Sep. 30, 1994 10% 25 579
Oct. 1, 1994—0Dec. 31, 1994 11% 27 581
Jan. 1, 1995—Mar. 31, 1995 11% 27 581
Apr. 1, 1995—Jun. 30, 1995 12% 29 583
Jul. 1, 1995—Sep. 30, 1995 11% 27 581
Oct. 1, 1995—0Dec. 31, 1995 11% 27 581
Jan. 1, 1996—Mar. 31, 1996 11% 75 629
Apr. 1, 1996—Jun. 30, 1996 10% 73 627
Jul. 1, 1996—Sep. 30, 1996 11% 75 629
Oct. 1, 1996—Dec. 31, 1996 11% 75 629
Jan. 1, 1997—Mar. 31, 1997 11% 27 581
Apr. 1, 1997—Jun. 30, 1997 11% 27 581
Jul. 1, 1997—Sep. 30, 1997 11% 27 581
Oct. 1, 1997—0Dec. 31, 1997 11% 27 581
Jan. 1, 1998—Mar. 31, 1998 11% 27 581
Apr. 1, 1998—Jun. 30, 1998 10% 25 579
Jul. 1, 1998—Sep. 30, 1998 10% 25 579
Oct. 1, 1998—Dec. 31, 1998 10% 25 579

TABLE OF INTEREST RATES FOR CORPORATE
OVERPAYMENTS EXCEEDING $10,000

FROM JANUARY 1, 1995 - PRESENT
RATE TABLE PG

1995-1 C.B.
Jan. 1, 1995—Mar. 31, 1995 6.5% 18 572
Apr. 1, 1995—Jun. 30, 1995 7.5% 20 574
Jul. 1, 1995—Sep. 30, 1995 6.5% 18 572
Oct. 1, 1995—Dec. 31, 1995 6.5% 18 572
Jan. 1, 1996—Mar. 31, 1996 6.5% 66 620
Apr. 1, 1996—Jun. 30, 1996 5.5% 64 618
Jul. 1, 1996—Sep. 30, 1996 6.5% 66 620
Oct. 1, 1996—Dec. 31, 1996 6.5% 66 620
Jan. 1, 1997—Mar. 31, 1997 6.5% 18 572
Apr. 1, 1997—Jun. 30, 1997 6.5% 18 572
Jul. 1, 1997—Sep. 30, 1997 6.5% 18 572
Oct. 1, 1997—Dec. 31, 1997 6.5% 18 572
Jan. 1, 1998—Mar. 31, 1998 6.5% 18 572
Apr. 1, 1998—Jun. 30, 1998 5.5% 16 570
Jul. 1. 1998—Sep. 30, 1998 5.5% 16 570
Oct. 1, 1998—Dec. 31, 1998 5.5% 16 570
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Section 7623—Expenses of a collection of information unless it dis-and punishment persons guilty of violat-
Detection of Underpayments plays a valid control number. ing the internal revenue laws or conniving
and Fraud, Etc. The estimated annual burden per reat the same, and for information that leads
spondent varies from 2 to 4 hours, deto the detection of underpayments of tax.

26 CFR 301.7623-1: Rewards for information pending on individual circumstances]n addition, the amendments to section
relating to violations of internal revenue laws. with an estimated average of 3 hours. 7623 provide that rewards will be paid
Comments concerning the accuracy dfom the proceeds of amounts (other than

T.D. 8780 this burden estimate and suggestions famterest) collected by reason of the infor-

DEPARTMENT OF THE TREASURY reducing this burden should be sent to thmation provided.

. Internal Revenue ServiceAttn: IRS Re- Following the publication of the pro-
Internal Revenue Service ports Clearance Officer, OP:FS:FP, Wastposed regulations, it was determined that
26 CFR Parts 301 and 602 ington, DC 20224, and to th@ffice of the regulations should clarify that rewards

. Management and BudgetAttn: Desk may also be paid in situations where in-
Rewards for Information Officer for the Department of the Treaformation leads to the denial of a claim
Relating to Violations of Internal  syry, Office of Information and Regula-for refund. Therefore, the final regula-
Revenue Laws tory Affairs, Washington, DC 20503. tions provide that proceeds of amounts
Books or records relating to a collec{other than interest) collected by reason of
tion of information must be retained aghe information provided include both ad-
long as their contents may become mateditional amounts collected because of the
ial in the administration of any internalinformation provided and amounts col-
revenue law. Generally, tax returns antécted prior to receipt of the information if
tax return information are confidential, aghe information leads to the denial of a
SUMMARY: This document contains eduired by 26 U.S.C. 6103. claim for refl_md that otherwise would
have been paid.

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

final reg.ulations relating to rewa_rds forBackground
mfor_matlon that relates to violations of _ . Special Analyses
the internal revenue laws. The regula- This document contains amendments to
tions reflect changes to the law made bihe Regulations on Procedure and Admin- It has been determined that this Trea-
the Taxpayer Bill of Rights 2 and affectistration (26 CFR Part 301) under sectiosury decision is not a significant regula-
persons that are eligible to receive an inf623 relating to rewards for informationtory action as defined in EO 12866.
formant reward. that relates to violations of the internalTherefore, a regulatory assessment is not
revenue laws. This section was amendedquired. It has also been determined that
DATES: Effective date: These regula- by section 1209 of the Taxpayer Bill ofsection 553(b) of the Administrative Pro-
tions are effective August 21, 1998. Rights 2 (TBOR 2) (Public Law 104-168,cedure Act (5 U.S.C. chapter 5) does not
Applicability date: For dates of applic- 110 Stat. 1452 (1996)). apply to these regulations.
ability, see 8301.7623-1(g). On October 14, 1997, final and tempo- It is hereby certified that the regulations
rary regulations (TD 8737) relating to in-in this document will not have a significant
FOR FURTHER INFORMATION CON- formant rewards under section 7623 wereconomic impact on a substantial number
TACT: Judith A. Lintz (202) 622-4940 published in therederal Register(62 of small entities. This certification is based
(not a toll-free number). F.R. 53230). A notice of proposed ruleon a determination that in the past approxi-
making (REG-252936-96) cross-refermately 10,000 persons have filed claims
SUPPLEMENTARY INFORMATION: encing the temporary regulations wagor reward on an annual basis. Of these
published in thé-ederal Registerfor the persons, almost all have been individuals.
same day (62 F.R. 53274). Accordingly, a regulatory flexibility analy-
The collections of information con- No written comments responding to thesis under the Regulatory Flexibility Act (5
tained in these final regulations have beemotice were received. No public hearing).S.C. chapter 6) is not required.
reviewed and approved by the Office ofvas requested or held. The proposed reg-Pursuant to section 7805(f) of the Inter-
Management and Budget in accordandélations under section 7623 are adoptetal Revenue Code, the notice of proposed
with the Paperwork Reduction Act (44as revised by this Treasury decision, andilemaking preceding these regulations
U.S.C. 3507) under control numbethe corresponding temporary regulationsas submitted to the Small Business Ad-
1545-1534. Responses to these colle@t€ removed. The revisions are discussedinistration for comment on its impact on

tions of information are voluntary with re-below. small businesses.

spgct to the provision Of. information re'Explanation of Provisions Drafting Information

lating to violations of the internal revenue

laws, but are required to obtain a benefit The amendments made by TBOR 2 to The principal author of these regula-

with respect to filing a claim for reward. section 7623 provide that the Secretartions is Judith A. Lintz, Office of Assis-
An agency may not conduct or sponsomay pay rewards for information thattant Chief Counsel (Income Tax and Ac-

and a person is not required to respond tteads to the detection and bringing to triatounting). However, other personnel

Paperwork Reduction Act
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from the IRS and Treasury Departmentidual came into possession of informato bind a district or service center director
participated in their development. tion relating to violations of the internalwith respect to the payment of any reward
revenue laws, or at the time the individuabr the amount of the reward.
divulged such information, is eligible for (d) Submission of informationA per-
a reward under section 7623 and this sesen that desires to claim a reward under
tion. Any other current or former federalsection 7623 and this section may submit
employee is eligible to file a claim for re-information relating to violations of the
Accordingly, 26 CFR parts 301 andward if the information provided came tointernal revenue laws, in person, to the of-
602 are amended as follows: the individual’s knowledge other than infice of a district director, preferably to a
the course of the individual’s official representative of the Criminal Investiga-
PART 301—PROCEDURE AND duties. tion Division. Such information may also
ADMINISTRATION (3) Deceased informantsA claim for be submitted in writing to the Commis-
Paragraph 1. The authority citation foreward may be filed by an executor, {idsioqer of Internal Revenue, Attention:
part 301 continues to read as follows: ministrator, or other legal representativé\ssistant Commissioner (Criminal Inves-

* *x *x *x %

Adoption of Amendments to the
Regulations

Authority: 26 U.S.C. 7805 * * * on behalf of a deceased informant if, priofigation), 1111 Constitution Avenue, NW.,
Par. 2. Section 301.7623-1 is reviself the informant’s death, the informanWashington, DC 20224, to any district di-
to read as follows: was eligible to file a claim for such re-rector, Attention: Chief, Criminal Investi-

ward under section 7623 and this sectiogation Division, or to any service center
§301.7623—-1 Rewards for information Certified copies of the letters testamendirector. If the information is submitted
relating to violations of internal revenue tary, letters of administration, or otherin person, either orally or in writing, the
laws. similar evidence must be attached to th@ame and official title of the person to
claim for reward on behalf of a deceased,hom it is submitted and the date on

(a) In general. In cases where rewardsinformant in order to show the authoritywhich it is submitted must be included in
are not otherwise provided for by law, &f the legal representative to file thehe formal claim for reward.
district or service center director may apg|aim. (e) Identification of informant. No
prove a reward, in a suitable amount, for () Amount and payment of reward.unauthorized person will be advised of
information that leads to the detection ofy|| relevant factors, including the valuethe identity of an informant.
underpayments of tax, or the detectiogf the information furnished in relation to (fy Filing claim for reward. An infor-
and bringing to trial and punishment Ofhe facts developed by the investigation ghant that intends to claim a reward under
persons gwlty of ViOIating the internalthe violation, will be taken into accountsection 7623 and this section should notify
revenue laws or ConniVing at the SamQ)y a district or service center director |rthe person to whom the information is sub-
The rewards provided for by section 762getermining whether a reward will bemitted of such intention, and must file a
and this section will be paid from the propaid, and, if so, the amount of the rewardgrmal claim on Form 211, Application for
ceeds of amounts (other than interest) cofhe amount of a reward will represenReward for Original Information, signed
lected by reason of the information prowhat the district or service center directopy the informant in the informant's true
vided. For purposes of section 7623 andeems to be adequate compensation in thgme, as soon as practicable after the sub-
this section, proceeds of amounts (othgfarticular case, generally not to exceeghission of the information. If other than
than interest) collected by reason of thefteen percent of the amounts (other thaghe informant’s true name was used in fur-
information provided include both addi-interest) collected by reason of the infornishing the information, satisfactory proof
tional amounts collected because of thmation. Payment of a reward will begf jgentity as that of the informant must be
information provided and amounts colmade as promptly as the circumstances ffcluded with the claim for reward.
lected prior to receipt of the information ifthe case permit, but not until the taxes, (g) Effective date. This section is ap-
the information leads to the denial of genalties, or fines involved have been coljicable with respect to rewards paid after
claim for refund that otherwise wouldlected. However, if the informant waivesjanyary 29, 1997.
have been paid. any claim for reward with respect to an

(b) Eligibility to file claim for rewaré— uncollected portion of the taxes, penaltie§301.7623—-1T [Removed]
(1) In general. Any person, other than or fines involved, the claim may be im- . .
certain present or former federal employmediately processed. Partial reward pay- Par. 3. Section 301.7623-1T Is re-
ees described in paragraph (b)(2) of thiments, without waiver of the uncollectedmoved'
section, that submits, in the manner deportion of the taxes, penalties, or fines inpaRT 602—OMB CONTROL
scribed in paragraph (d) of this sectionvolved, may be made when a criminajjypMBERS UNDER THE
information relating to the violation of anfine has been collected prior to complepppERWORK REDUCTION ACT
internal revenue law is eligible to file ation of the civil aspects of a case, and also
claim for reward under section 7623 anevhen there are multiple tax years in- Par. 4. The authority citation for part
this section. volved and the deficiency for one or moré02 continues to read as follows:

(2) Federal employeedNo person who of the years has been paid in full. No per- Authority: 26 U.S.C. 7805.
was an officer or employee of the Departson is authorized under this section to Par. 5. In 8602.101, paragraph (c) is
ment of the Treasury at the time the indimake any offer, or promise, or otherwiseamended by removing the entry for
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301.7623-1T from the table and by revising Michael P. Dolan,
the entry for 301.7623-1 to readfalows: Deputy Commissioner of

Internal Revenue.
8602.101 OMB Control numbers.

. x ox o+ % Approved July 20, 1998.
©*** Donald C. Lubick,
- Assistant Secretary of
CFR part or section Current OMB the Treasury.
where identified and control No.
described (Filed by the Office of the Federal Register on
August 20, 1998, 8:45 a.m., and published in the
x Kk ok kK issue of the Federal Register for August 21, 1998, 63
30176231 ...t 1545-0409 < 44777
1545-1534
* % % % %
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Part lll. Administrative, Procedural, and Miscellaneous

Weighted Average Interest Rate interest rates used to calculate current lia- The average yield on the 30-year Trea-

Update bility for the purpose of the full funding sury Constant Maturities for August 1998
limitation of § 412(c)(7) of the Internal is 5.54 percent.
Notice 98-48 Revenue Code as amended by the Om-The following rates were determined

nibus Budget Reconciliation Act of 1987for the plan years beginning in the month
Notice 88—73 provides guidelines forand as further amended by the Uruguashown below.
determining the weighted average intereftound Agreements Act, Pub. L. 103-465
rate and the resulting permissible range ¢GATT).

90% to 106% 90% to 110%
Weighted Permissible Permissible
Month Year Average Range Range
September 1998 6.46 5.82 10 6.85 5.82t07.11
Drafting Information vision. For further information regardingtoll-free number). Ms. Prestia’s number

The principal author of this notice isthis notice, call (202) 622-6076 betweels (202) 622-7473 (also not a toll-free
Donna Prestia of the Employee Plans D2:30 and 3:30 p.m. Eastern time (not aumber).
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Part IV. Items of General Interest

Notice of Proposed Rulemaking = FOR FURTHER INFORMATION CON- spect to these interests. The collection of

and Notice of Public Hearing TACT: Concerning the regulations,information is mandatory. The likely re-
Christopher Kelley, 202-622-3860; con-spondents will be individuals and busi-
Return Requirement for United cerning the hearing and submissions afesses or other for-profit organizations.
States Persons Owning Interests  written comments, Michael Slaughter, The burden of complying with the pro-
in Foreign Partnerships 202-622-7190 (not toll-free calls). posed collection of information required
to be reported on Form 8865 is reflected
REG-209060-86 SUPPLEMENTARY INFORMATION: in the burden for Form 8865.

The burden of complying with the pro-
posed collection of information in

The collection of information con- §1.6046A-1(f)(1)(ii) is as follows:

ACTION: Notice of proposed rulemak-tained in this notice of proposed rulemak- Estimated total annual reporting bur-
ing and notice of public hearing. ing has been submitted to the Office ofl€N: 250 hours.

Management and Budget for review in ac- EStimated annual burden per respon-
SUMMARY: This document contains cordance with the Paperwork Reductio§€Nt: -25 hours to 1 hour, with an average
proposed regulations under sectiomct of 1995 (44 U.S.C. 3507(d)). Com-Of -5 hours.
6046A of the Internal Revenue Code rements on the collection of information_ EStimated number of respondents:

lating to return requirements for certainshould be sent to th@ffice of Manage- 500.

United States persons who acquire or dignent and BudgetAttention: Desk Offi- Estimated frequency of responses: On

pose of an interest in a foreign partnercer for the Department of the Treasury?c¢a10N:
An agency may not conduct or sponsor,

ship, or whose interest in a foreign partoffice of Information and Regulatory Af- : .
and a person is not required to respond to,

nership changes substantially. Thesgirs, washington, DC 20503, with copies oo of information unless it di
proposed regulations would provide guidtg the Internal Revenue ServiceAtten- & ©0'€¢t information uniess it dis-

file such a return. This document als@yp.Fs:Fp, Washington, DC 20224 comine Office of Management and Budget.
o ' ' Books or records relating to a collec-

provides notice of a public hearing o i i ion . - - :
these proposed regulations. rmlejgttsbgr;et:;\/zzlIEC“NOQVZ:T]'Q;?? altgogn ion of information must be retained as
y ' ong as their contents may become mater-

DATES: Written comments must be re_Comments are specifically requested OM5al in the administration of any internal

ceived by November 9, 1998. Outlines of Whether the proposed collection of inteen e jaw, Generally, tax returns and

topics to be discussed at the public he ormation is necessary for the proper P€%ax return information are confidential, as

aJ- .
ing scheduled for November 10, 1998, 6ftormance of the functions of the IRS, 'n'required by 26 U.S.C. 6103.

10 a.m.. must be received by October 2(uiluding whether the information will have
1998' b Y practical utility; Background

The accuracy of the estimated burden )
ADDRESSES: Send submissions toassociated with the proposed collection of@XPayer Relief Act of 1997

CC:DOM:CORP:R (REG-209060-86),information (see below); _ In the Taxpayer Relief Act of 1997
room 5226, Internal Revenue Service, How the quality, utility, and clarity of (TrA 1997), Public Law 105-34 (111
POB 7604, Ben Franklin Station, Washthe information to be collected may be ensia; 983 (1997)), Congress significantly
ington, DC 20044. Submissions may b8anced; modified the information reporting re-
hand delivered between the hours of 8 How the burden of complying with the quirements with respect to foreign part-
a.m. and 5 p.m. to CC:DOM:CORP:RProposed collection of information maynerships under sections 6038, 6038B and
(REG-209060-86), Courier's Desk, Inbe minimized, including through the ap6046A (and also amended section
ternal Revenue Service, 1111 Constitutiolication of automated collection tech-6501(c)(8) to provide that the statute of
Avenue NW, Washington, DC. Alterna-niques or other forms of information techjimitations on the assessment of tax under
tively, taxpayers may submit commentgology; and section 6038, 6038B and 6046A does not
electronically via the Internet by selecting Estimates of the capital or start-ugexpire until three years after the informa-
the “Tax Regs” option of the IRS Homecosts of operation, maintenance, and pution required under those sections is re-
Page, or by submitting comments directlghase of services to provide information.ported). These regulations under section
to the IRS Internet site at: http://www.irs. The collection of information in these6046A are being proposed along with reg-
ustreas.gov/prod/tax_regs/comments.htmfegulations is in §1.6046A-1. This infor-ulations under sections 6038 (reporting
A public hearing has been scheduled tmation is required by the IRS to identifywith respect to certain foreign partner-
be held in room 2615, Internal Revenu&nited States persons with significant inships) and 6038B (reporting of certain
Building, 1111 Constitution Avenue NW, terests in foreign partnerships and to enransfers to foreign partnerships). The
Washington, DC. sure the correct reporting of items with retRS is also developing a comprehensive

AGENCY: Internal Revenue ServicePaperwork Reduction Act
(IRS), Treasury.
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form (Form 8865) for reporting under allequal to 10 percent of the capital interestime and Place for Filing Return
of these provisions. A draft version of theor profits interest in a partnership, and an
form will be issued for public commentinterest to which 10 percent of the deduc-

while the proposed regulations are outiions or losses of a partnership are alldum required by section 6046A(a) must
standing. cated. be filed on or before the 90th day after the

day on which the United States person be-
Section 6046A Partnerships Excluded From Application comes liable to file it, or on or before a
of Subchapter K later day prescribed in regulations. After

Section 6046A was added to th? Inter- ) ) _ section 6046A was enacted, the IRS an-
nal Revenue Code (Code) by section 405 The reporting requirements of this sechounced that the regulations would pro-

of the Tax Equity and Fiscal Responsibiltion shall not apply in respect of any foryige that any return would be considered
ity Act of 1982 (TEFRA), Public Law 97— eign partnership which is an eligible partimely filed if filed on or before the 90th
248 (96 Stat. 669 (1982)), and, prior tmership described in §1.761-2(a) that hagay following the date of publication of
amendment by TRA 1997, required revalidly elected pursuant to 81.761he regulations, even if the date of filing
porting of acquisitions and dispositions 0b(b)(2)(j) to be wholly excluded from the,yas more than’90 days after a reportable
interests in foreign partnerships as well agpplication of subchapter K. Nor shall theyent. Announcement 835 (1983—2
of substantial changes in proportional inreporting requirements of these proposeds g. 31). Thus, no returns under section
terests in such partnerships. Section 114§gu|aﬂons app|y to any foreign partner6046A have beén required to be filed to
of TRA 1997, Public Law 105-34 (111ship validly deemed to have whollyqate.

Stat. 983 (1997)), amended sectioBlected out of the provisions of subchapter Rather than require a return to be made
60464, to provide that reporting is re- as specified in §1.761-2(b)(2)(i). Tax-within a specified period after a re-
quired only when the interest acquiredpayers are reminded, however, that a Prgortable event, under the proposed regu-
disposed of, or substantially changed is &ngition to being an “electing-out” part-jations a return under section 6046A
least a 10-percent interest in the pa””eh'ership is that, as provided inyoyld generally be required to be filed

Section 6046A(c) provides that any re-

ship. §1.761-2(a)(1), “[tlhe members of suchyith the United States person’s income
Explanation of Provisions organization must be able to compute thejax return for the taxable year during

income without the necessity of computwhich a reportable event occurs (or on the
Filing Requirement ing partnership taxable income.” The IR§orm 8865 for the foreign partnership’s

and Treasury are concerned that in certafgixable year in which the reportable event

The proposed regulations require 2,565 the necessary books and records geurs (filed in accordance with

United States person to report the inforyq peing maintained to allow verificationgg1.6038-3(e) and (h)) if the United

mation requirfd under section 6,,046AWitqhat such computations can indeed bstates person is also required to report
respect to a “reportable event’ on ForMmyaqe without regard to the partnership. inder proposed regulation §1.6038-3(a)).

gggg,\;;/lir:;oar;aSt;)%nctR_?;urcner(i; ,l:ls:o rPeeigrzj-riltnappearS that, in the absence of a repoftowever, a return for a reportable event
) ~Jing requirement under this section, th i i
Partnerships”. The proposed regulatio g req &vould not be required to be filed before

"hembers of the “electing-out” partnershiphe 90th day after the event. A reportable

LOJE:; ttr:)ens]té':l;unte(f)ngndilneugirt?gs rtbablga”mt make such separate computationsyent occurring within 90 days of the due

United States person of atqleast a 10}];8?4?3 exception to the reporting requiredate for a taxpayer’s return may be re-
. . . . ents will be reconsidered. i i i

cent interest in a foreign partnership, (2) a fuorrrt]edo?%Z;%;mrigg?tggeixvghsfzggine

disposition by a United States person of i i i . :
Ieazt a 10—pyercent interest ir? a foreigﬁg(tﬁﬁggog;?trngg;?lglntematlonal Form 8865 filed with the taxpayer's re-
P turn for the next taxable year. If required

partnership, or (3) a change in a United . : .
States person's proportional interest in a The proposed regulations contain aRY the instructions to Form 8865, a dupli-

foreign partnership that is equivalent to agxception to the filing requirement forcate return under section 6046A must also
least a 10-percent interest in the partnegertain international satellite partnershipde filed.
ship. However, the proposed regu|ati0n§ecti0ﬂ 406 of TEFRA provides that sec- In cgrtaln cwcumstanc.es,- the proposed
exclude from the definition of a re-tion 6031 and 6046A do not apply to théegulations would also eliminate the need
portable event any acquisition of an interlnternational Telecommunications Satelf_or two or more qnltEd States persons to
est in, or change in proportional intereslite Organization, the International Mar-file Form 8865 W_Ith respect to the_sar_ne
in a foreign partnership resulting from atime Satellite Organization, or any orga_reportable gvent in the case of attribution
transfer by a partner also subject to the réization which is a successor of eithePf ownership.
porting requirements under sectiomrga}r?ization. Although 'Fhe _InternationaIEffectiVe Dates
6038B. Maritime Satellite Organization has been

Under section 6046A(d), a 10-percensubsequently renamed the International The proposed regulations are generally
interest is defined by cross-reference tbobile Satellite Organization, no legisla-effective for reportable events occurring
section 6038(e)(3)(C) and regulations istion has been enacted that would elimien or after January 1, 1998. The proposed
sued under that provision, and means diate the exception provided by sectiomegulations would relieve a United States
rect or indirect ownership of a interes06 of TEFRA. person from having to file a return under
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section 6046A for reportable events oc- The rules of 26 CFR 601.601(a)(3)in more than one foreign partnership, the
curring prior to January 1, 1998. Furtherapply to the hearing. United States person must file a separate
more, the return period for reportable Persons that wish to present oral conreturn for each partnership.
events occurring on or before the date thatents at the hearing must submit written (b) Definitions—(1) Reportable
final regulations are published in thRed- comments and an outline of the topics tevent—(i) General rule. For purposes of
eral Registerwould generally be ex- be discussed (preferably a signed originalection 6046A and this section,re-
tended for one taxable year. and eight (8) copies) by October 20, 199&ortable evenineans—
A period of 10 minutes will be allotted (A) An acquisition by a United States
for each person making comments. person of at least a 10-percent interest in a
It has been determined that this notice An agenda showing the scheduling oforeign partnership;
of proposed rulemaking is not a signifi-the speakers will be prepared after the (B) A disposition by a United States
cant regulatory action as defined in Ecleadline for receiving outlines hasperson of at least a 10-percent interest in a
12866. Therefore, a regulatory assesfassed. Copies of the agenda will bforeign partnership; or
ment is not required. It has also been dévailable free of charge at the hearing. (C) Any change in a United States per-

termined that section 553(b) of the Ad—Draﬁing Information son’s proportional interest in a foreign
ministrative Procedure Act (5 U.S.C. partnership that is equivalent to at least a
chapter 5) does not apply to these pro- The principal author of these proposed0O-Percentinterestin the partnership.
posed regulations. It is hereby certifiedegulations is Christopher Kelley of the (i) Exception. If a United States per-
that the collection of information con-office of Associate Chief Counsel (Inter-SOn acquires an interest in a foreign part-
tained in these proposed regulations wihational). However, other personnel fronfi€rship (or the amount of such interest
not have a significant economic impact ofhe |RS and Treasury Department particithanges) as a result of a transfer subject to
a substantial number of small entitiespated in their development. the reporting requirements under section
This certification is based on the fact that 6038B, the United States person will not
the amount of time required to complete FowoR owox be required to also report the acquisition
the form and file the information required r change) under section 6046A(a).
under these regulations is brief and wil (2) 10-percent interest.Under section
not have a significant impact on those Accordingly, 26 CFR part 1 is pro-6046A and this section, 20-percent in-

Special Analyses

Froposed Amendments to the Regulation(g

small entities that are required to provid@osed to be amended as follows: terestin a partnership is an interest de-
notification. Furthermore, the number of scribed in section 6038(e)(3)(C) and the
small entities that will be required to file PART 1—INCOME TAXES regulations thereunder.

the form is not significant. Accordingly, a
Regulatory Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.

Paragraph 1. The authority citation for (3) United States person. United States

part 1 is amended by adding an entry jRersonmeans a person described in sec-

numerical order to read in part as follows!o" 7701(2)(30).

chapter 6) is not required. Pursuant to o * % % (4) Foreign partnership. Foreign part-
section 7805(f) of the Internal Revenue Authority: 26 U.S.C. 7805 nershipmeans any partnership that is a
Code, these regulations will be submitte@ection 1.6046A-1 also issued under 26foreign partnership under sections
to the Chief Counsel for Advocacy of they.S.C. 6046A. * * * 7701(a)(2) and (5).

Small Business Administration for com- (c) Content of return.In respect of ac-

ment on their impact on small business. ~ Par. 2. Section 1.6046A-1 is added tqisjtions and dispositions of, and
read as follows: changes in interest described in section

§1.6046A-1 Return requirement for 604_6A(§1), the return must contain infor-

Before these proposed regulations angnited States persons owning interests iff’ation in such form or manner as Form
adopted as final regulations, considergoreign partnerships. 8865 (and its accompanying instructions)
tion will be give to any written comments prescribes with respect to reportable

(preferably a signed original and eight (8) (a) Return requirement(1) General events, including—
copies) that are submitted timely to théule. If a reportable event occurs with re- (1) The name, address, and taxpayer

Internal Revenue Service. All commentSpect to the interest of a United States peidentification number of the United States
will be made available for public inspec-son in a foreign partnership, the Unitegherson required to file the return;
tion and copying. States person is required to report the (2) The name, address, and taxpayer
A public hearing has been schedulegvent on Form 8865, “Information Returnidentification number, if any, of the for-
for Tuesday, November 10, 1998, at 10f U.S. Persons With Respect To Certaigign partnership;
a.m., in room 2615, Internal Revenud-oreign Partnerships”, except as provided (3) The name of the country under the
Building, 1111 Constitution Avenue NW, in paragraphs (b)(1)(ii), (e), (g) or (h) oflaws of which the foreign partnership was
Washington, DC. Because of access réhis section. organized, and the date of formation;
strictions, visitors will not be admitted be- (2) Separate return for each partner- (4) For each reportable event, the date
yond the Internal Revenue Building lobbyship. If a United States person is require@f the event, the type of event (acquisi-
more than 15 minutes before the hearingnder section 6046A and this section ttion, disposition, or change in partnership
starts. report an event with respect to an interestterest), and the United States person’s
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percentage interest in the foreign partner- (i) The person is required to file a re- (h) Exclusion for satellite organiza-
ship before and after the event; and turn solely by reason of attribution oftions. The return requirement of section
(5) For an acquisition, disposition orownership from a United States persoB046A does not apply to the International
change affecting the United States pefas determined under the rules of sectionelecommunications Satellite Organiza-
son’s interest in partnership capital, prof6038(e)(3) and the regulations thereunion (or a successor organization) or the
its, losses, or deductions, the fair marketer); and International Mobile Satellite Organiza-
value of the interest acquired, disposed of, (iii) A person from whom ownership is tion (or any other organization that is a
or changed. attributed furnishes all of the informationgccessor to the International Maritime
(d) Time and manner for filing required under this section with respect t@atelite Organization).
returns—(1) General rule.Except as pro- the reportable event. (i) Failure to comply with reporting re-
vided in paragraph (d)(2) of this section, (2) Statement requiredA United States qirements—(1) Failure to comply. A
the Form 8865 must be filed with the inP€rson who does not furnish an informag,jjre to comply with the requirements of
come tax return (including a partnershipion return under the provisions of paragg ion 6046A includes—
return of income) of the United Stategraph (e)(1) of this section must file a (i) The failure to report at the proper
person for the taxable year in which thétatement with the person’s income tax rg; 0 -4 the proper manner any infor-

reportable event occurs, and must be file§rmn— dicating that the fil . mation required to be reported under the
by the due date (including extensions) of (1) Indicating that the filing require- o " ¢ pic cection: and
the income tax return. ment has been or will be satisfied,;

(2) Exceptions—(i) United States per- (i) Identifying the person who has or. (i) Th? provision of false or |.naccure.1te
information in purported compliance with

son also required to file under §1.603gWill file the return; , ' i i

3(a). fthe United States person required (1) 198ntiying the IRS Service Center 1% J50.bents oF e S60i0n

to file under this section is also required'here the return was or will be filed; andto complv with the reportin requirements
to file under §1.6038-3(a) for the period, (V) Providing any additional informa- f t_py6046A dpth_ y t_q

in which the reportable event occurred.t,Ion as 'Form 8865 an.d the accompa”y'”tgjoigceg;lg and 7;(?3 > SECTon, see e
then the United States person must repdﬂstructlons may require. (3) Statute of Iimit.ations For excep-
under this section on the Form 8865 for () Method of Reporting.Except as ' "

i i jons to the limitations on assessment and
_the forglgn_partn_ershlp’s annual accoumqglirx]vs»aensirr?g '?fscirﬁgﬁf,ﬂrsm :nSyez’mongTgollection in the event of a failure to pro-
ing period in which the reportable eVent?equired to be reported under sectioMide information under section 6046A,
occurred (not its own taxable year) ant, o -4 ihis section must be expressegge section 6501(c)(8).
file with its income tax return for that year, ", i States dollars, with a statement () Effective date—(1) General rule.
as _prowded in §1.6038-3(e) and (h). of the exchange rates used. All stateFhis section applies to reportable events

(i) Reportable event less tha}n 90 dayﬁ1ents required on or with Form 8865 pureccurring on or after January 1, 1998.

before ’th'e due date of the United States%ant to this section must be in the Eng- (2) Reportable event prior to issuance
persons income ta?< returnif the date of lish language. of final regulations. If a reportable event
areportable event is less than 90 days be'(g) Reporting under this section not re-occurs on or before the date final regula-
fore the due date of the United States pegy i of partnerships excluded from theions on this subject are published in the
son’s income tax return for the taxab'%pplication of subchapter k(1) Elec- Federal Register the Form 8865 may be
year in which the reportable event oCiop, 16 e wholly excludedThe reporting filed with the United States person’s
curred, the United States person may filgsqyirements of this section will not apphtimely filed (including extensions) in-
the Form 8865 in respect of that rey, any ynited States person in respect @bme tax return for the taxable year im-
portable event with its mcome_tax returry, eligible partnership as described ifediately following the taxable year in
for that taxable year, or may file a sepagy 761-2(a) in which that United State$yhich the reportable event occurs.

rate Form 8865 in respect of that reperson is a partner, if such partnership has

portable event with its income tax returrygjigly elected to be excluded from all of Michael P. Dolan,
for the next taxable year. _ the provisions of subchapter K of chapter Deputy Commissioner of
(3) Dupllcate returns. If requ”ed by 1 of the Internal Revenue Code in the Internal Revenue.

the instructions to Form 8865, a duplicatgnanner specified in §1.761—-2(b)(2)(i).
Form 8865 (including attachments and (2) Deemed excludedhe reporting re- (Filed by the Office of the Federal Register on

schedules) must also be filed. ; ; ; ; September 8, 1998, 8:45 a.m., and published in the
) . qU|rement§ of this section Wll,l not applyissue of the Federal Register for September 9, 1998,
(e) Persons excepted from filingto any United States person in respect @f rr. 48154)

return—(1) Requirements.A United an eligible partnership as described in
States person otherwise required to file 81.761-2(a) in which that United States
return under this section with respect to gerson is a partner, if such partnership iggtice of Proposed Rulemaking
foreign partnership need not file a returwvalidly deemed to have elected to be ex-

provided all of the following conditions cluded from all of the provisions of sub-Revision of the Tax Refund

are met— chapter K of chapter 1 of the InternaDffset Program
(i) The person does not directly own arRevenue Code in accordance with the
interest in the foreign partnership; provisions of §1.761-2(b)(2)(ii). REG-104565-97
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AGENCY: Internal Revenue Servicerefunded to the person making the oveto accommodate the beginning effective
(IRS), Treasury. payment must be reduced by the amounte of the FMS regulations. Accordingly,
of any past-due support (as defined in se€301.6402—-6 will not apply to refunds
ACTION: Notice of proposed rulemak-tion 464(c) of the Social Security Act)payable after January 1, 1998.
Ing. owed by that person of which the Secre- A notice of proposed rulemaking con-
] _tary has been notified by a State in accocerning the manner in which the FMS will
SUMMARY: This document contains yance with section 464 of the Social Seadminister the collection of past-due child
proposed regulations relating to the adsjty act. support payments was published by the
ministration of the Tax Refund Offset gection 6402(d) provides, in generalEMS in theFederal Registeron August
Program (TROP). This action is necesg i ypon receiving notice from any Fed4, 1998 (63 F.R. 41688) (which when fi-
sary because TROP, which is currently ) agency that a named person owesnalized will be codified at 31 CFR Part
administered by the IRS, is being mergegast-due, legally enforceable debt to tha&tgs), effective for refunds payable after
into the centralized administrative offse gency, the Secretary must reduce thinuary 1, 1999. The regulations in this
program known as thv_e Treasury Offset mount of any overpayment payable tdocument provide an ending effective
Program (TOP), which is administered by, person by the amount of the debt, payate for §301.6402—5 to accommodate the
the Financial Management ServiCqne amount by which the overpayment isxpected beginning date for the full
(FMS). These regulations will affect ey ced to the agency, and notify the pemerger of TROP with TOP. Accordingly,
State and Federal agencies that participalgy making the overpayment that the is expected that §301.6402-5 will not
In TROP. overpayment has been reduced. apply to refunds payable after January 1,

DATES: Written comments and requests ¢, IR currently makes offsets puri99g.
. . : Suant to section 6402(c) and (d) according

for a public hearing must be received b¥ . ; ecial Analvses
November 30. 1998 o regulations prescribed under those seepP y

' ) ' . ti?rtﬁ' gee §I§t301.6402|3_5 ang 301'63O:;6It has been determined that this notice
ADDRESSES: Send submissions to®! IN€ REGUIANONS on Frocedure and Alse o556 rulemaking is not a signifi-

CC:DOM:CORP:R (REG-04565-97), ministration. cant regulatory action as defined in EO
room 5226, Internal Revenue Service, Section 31001(v)(2) and (w) of the ;oo™ o (e o o regulatory assess-
POB 7604, Ben Franklin Station, WashDebt Collection Improvement Act of mpent is not requireé. It also has been de-
ington, DC 20044. Submissions may bd996 (110 Stat. 1321-375), amended 42 . 11+ coction 553(b) of the Ad-

hand delivered between the hours of §.S.C. 664(a)(2)(A) and 31 U.S.C. L istrative Procedure Act (5 U.S.C
a.m. and 5 p.m. to: CC:DOM:CORP:R3720A(h), respectively, to clarify that the it

. . hapter 5) does not apply to these regula-
(REG-104565-97), Courier’'s Desk, In-disbursing agency of the Treasury Deparﬁ P ) PRy g

) L ment may conduct tax refund offsets Theons, and because the regulation does not
ternal Revenue Service, 1111 Constitutiof y . mpose a collection of information on

Ave., NW, Washington, DC. Alterna-dlztr)]l:fizl?r?eag&fécy of the Treasury Depar{s—ma" entities, the Regulatory Flexibility

tively, te_lxpaye_rs may submit comme_ntén i Act (5 U.S.C. chapter 6) does not apply.
electronically via the Internet by selecting  The IRS and FMS have agreed that thg " _ "= " . - 7805(f) of the Internal
the “Tax Regs” option on the IRS HomeTax Refund Offset Program (TROP), ° "~ C S . " nl proposed

Page, or by submitting comments directlyvhich is currently administered by the

. . ) : ; : .__ rulemaking will be submitted to the Chief
to the IRS internet site at http://www.irs IRS, will be merged into the CemrahzeJCounseI for Advocacy of the Small Busi-

dministrative offset program known as - . )
ustreas.gov/prod/tax_regs/comments.htmtl'u.lhe Treasury OffsetpPrgogram (Top)“ess Administration for comment on its
impact on small business.

FOR FURTHER INFORMATION CON- which is administered by the FMS. Thé
TACT: John J. McGreevy, (202) 622-merger of the two programs is intended t@omments and Requests for a Public
4910 (not toll-free number). maximize and improve the Treasury Depggring
partment’s government-wide collection of

SUPPLEMENTARY INFORMATION:  \5ntax debts, including those subject to Before these proposed regulations are
offset against the debtor’s Federal tax readopted as final regulations, considera-
fund. The full merger of TROP with TOPtion will be given to any electronic or

This document contains proposegs expected to occur by January 1, 1999.written comments (a signed original and
amendments to the Procedure and Admin- |nterim rules concerning the manner ireight (8) copies of written comments) that
istration Regulations (26 CFR part 301)yhich the FMS will administer the collec-are submitted timely to the IRS. All com-
relating to section 6402(c) and (d). Thejon of nontax federal debts after thements will be available for public inspec-
proposed regulations contain revised efmerger of TROP with TOP were publishedion and copying. A public hearing may
fective dates for the regulations undepy the FMS in theFederal Registeron be scheduled if requested in writing by a
section 6402(c) and (d). June 25, 1997 (62 F.R. 34175) (codified gierson that timely submits written com-
31 CFR Part 285) effective for refundsments. If a public hearing is scheduled,
payable after January 1, 1998. The regulaetice of the date, time, and place for the

Section 6402(c) provides, in generaltions proposed in this document providéearing will be published in theederal
that the amount of any overpayment to ban ending effective date for §301.6402-&Register.

Background

Explanation of Provisions
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Drafting Information Notice of Proposed Rulemaking to the IRS Internet site at: http://www.irs.

o i i i ustreas.gov/prod/tax_regs/comments.html.
_ Th? principal author of thege fegU|a'and Notice of Public Hearing A public hearing has been scheduled to
tions is John J. McGreevy, Office of AS-Notice of Certain Transfers to be held in room 2615, Internal Revenue
sistant Chief Counsel (Income Tax anggreign Partnerships and Building, 1111 Constitution Avenue NW,
Accounting). However, other personne,;oreign Corporations Washington, DC.
from the IRS and the Treasury Depart-
ment participated in the development oOREG-118926-97 FOR FURTHER INFORMATION CON-
the regulations. ~ TACT: Concerning transfers of cash to
AGENCY: Internal Revenue Serviceforeign corporations, Philip L. Tretiak,
oroEowox (IRS), Treasury. and concerning transfers to foreign part-

nerships, Christopher Kelley, 202-622-
3860; concerning the hearing and submis-
sions of written comments, Michael

Proposed Amendments to the RegulationgCTION: Notice of proposed rulemak-

Accordingly, 26 CFR part 301 is pro_|ng and notice of public public hearing.

posed to be amended as follows: SUMMARY: This document contains Slﬁughter, 202-622-7190 (not toll-free
PART 301—PROCEDURE AND proposed regulations under section 6038t S)-
ADMINISTRATION of the Internal Revenue Code on informag jpp| EMENTARY INFORMATION:

tion reporting requirements for certain
Paragraph 1. The authority citation fotransfers by United States persons to foPaperwork Reduction Act
part 301 continues to read in part as fokign partnerships. The proposed regula- _ _ _
lows: tions would implement the amendments 1 N€ collection of information con-
Authority: 26 U.S.C. 7805 * * * made by the Taxpayer Relief Act of 199-,_&a|ned in this notice (_)f proposed rule_zmak-
Par. 2. Section 301.6402-5 is amenddfat require a United States person wh§'9 has been submitted to the _Of‘flpe of
by adding paragraph (h) to read as foltransfers property to a foreign partnershib/lanagement and Budget for review in ac-
lows: to furnish certain information with respecicordance with the Paperwork Reduction
to such transfers. This document alsfCt Of 1995 (44 U.S.C. 3507(d)). Com-
§301.6402-5 Offset of past-due supportcontains proposed regulations that woulf€Nts on the collection of information

against overpayments. amend the information reporting requireShould be sent to theffice of Manage-

ments for certain transfers by United"ent and BudgetAttention: Desk Offi-
States persons to foreign corporations €' for the Department of the Treasury,
(h) Effective dates.This section ap- require the reporting of the transfer ofo!ice Of Information and Regulatory Af-
plies to refunds payable on or before Jaash. The proposed regulations woullfirs: Washington, DC 20503, with copies
uary 1, 1999. For the rules applicablgrovide guidance to United States persorid téInteral Revenue ServiceAtten-
after January 1, 1999, see 31 CFR pawtho must furnish this information. ThistON: RS Reports Clearance Officer
285. document also provides notice of a publi©F+FS:FP. Washington, DC 20224. Com-

Par. 3. Section 301.6402-6 is amenddukaring on these proposed regulations. menttsbon the_ C(c)illgctilgn of igforgwaltigogr;
by revising paragraph (n) to read as fol- must be received by November 9, '

lows: DATES: Written comments must be reComments are specifically requested on:
ceived by November 9, 1998. Outlines of Whether the proposed collection of in-

§301.6402—6 Offset of past-due, legally topics to be discussed at the public hearirff§mation is necessary for the proper per-

enforceable debt against overpayment. scheduled for November 10, 1998, at 1fprmance of the functions of the IRS, in-

a.m., must be received by October zcgluding whether the information will have
1998. practical utility;

(n) Effective dates.This section ap- The accuracy of the estimated burden
p”es to refunds payab|e under SeC“Oﬁ\DDRESSES Send submissions toaSSOCiated with the proposed collection of
6402 after April 15, 1992, and on or beCC:DOM:CORP:R (REG-118926-97),information (see below);
fore January 1, 1998. For the rules agoom 5226, Internal Revenue Service, How the quality, utility, and clarity of
plicable after January 1, 1998, see 3OB 7604, Ben Franklin Station, Washthe information to be collected may be en-
CFR part 285. ington, DC 20044. Submissions may bbanced;

hand delivered between the hours of 8 How the burden of complying with the

Michael P. Dolan, a.m. and 5 p.m. to CC:DOM:CORP:Rproposed collection of information may

Deputy Commissioner of (REG-118926-97), Courier's Desk, In-be minimized, including through the ap-

Internal Revenue. ternal Revenue Service, 1111 Constitutioplication of automated collection tech-

Avenue NW, Washington, DC. Alterna-niques or other forms of information tech-

(Filed by the Office of the Federal Register ontjyely, taxpayers may submit commentsology; and

gzggs;fﬁ?é éggg;a?;fgggr"foar'fugﬂst"grl‘e(ljg'gsﬂéglectronicaIIy via the Internet by selecting Estimates of the capital or start-up
F.R. 46205) "7 the “Tax Regs” option of the IRS Homecosts of operation, maintenance, and pur-

Page, or by submitting comments directlghase of services to provide information.

* * *x % %

* * *x % *
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The collection of information in theseported). Certain of these modificationcertain transfers of property by United
regulations is in 8§1.6038B-1(b) andlso affect reporting requirements with reStates persons to foreign corporations,
1.6038B-2. This information is requiredspect to foreign corporations. These regyartnerships, estates, or trusts. The tax
by the IRS to identify United States periations under section 6038B are beingvas equal to 35 percent of the fair market
sons who contribute property to foreigrproposed along with regulations undevalue of the property transferred in excess
partnerships and to ensure the correct reections 6038 (reporting with respect tof adjusted basis and any gain recognized
porting of items with respect to thosecertain foreign partnerships) and 60464n the transfer (built-in gain). Section
partnerships. The collection of informa<{reporting of certain ownership interest4494(c), effective for transfers made after
tion is mandatory. The likely respondentén foreign partnerships). The IRS is als®\ugust 20, 1996, imposed a further
will be individuals and businesses odeveloping a comprehensive form (Fornpenalty for a failure to report.
other for-profit organizations. 8865) for reporting under all of these pro- Section 1131(a) of TRA 1997 repealed

The burden of complying with the pro-visions. A draft version of the form will sections 1491 through 1494. Section
posed collection of information requiredbe issued for public comment while thel144 of TRA 1997 amended section
to be reported on Form 8865 is reflecte@roposed regulations are outstanding. 6038B to require a United States person
in the burden for Form 8865. ) . who transfers property to a foreign part-

The burden of complying with the pro->cction 6038B and Transfers to Foreign nership to report the transfer in the time
posed collection of information requir(::dcorpor"’ltlons and manner provided in regulations. The
to be reported on Form 926 is reflected in section 6038B, as enacted in 19841997 amendments apply to transfers of
the burden for Form 926. provided that United States persons th&'OPerty made after August 5, 1997. No-

The burden of complying with the pro-made certain transfers of property to forlice 98-17 (199811 C.B. 6) provided the
posed collection of information in eign corporations were required to repoff'@nner of reporting a transfer under sec-

§1.6038B-2(f)(2) is as follows: those transfers in the manner prescribdéPn 6038B made after August 5, 1997,
Estimated total annual reporting burpy regulations. Prior to the enactment of"d before January 1, 1998.
den: 250 hours. TRA 1997, section 6038B imposed g, pjanation of Provisions

Estimated annual burden per resporpenalty for failure to comply with the reg-
dent: 0.25 hours to 1 hour, with an avemlations equal to 25 percent of the gain reReporting of Cash Transfers to Foreign
age of 0.5 hours. alized on the exchange, unless the failu@orporations

Estimated number of respondents: 500yas due to reasonable cause and not to _ _

Estimated frequency of responseswillful neglect. Thus, in the case of a 1heSe proposed regulations provide
Once per year. transfer of cash or other unappreciatetfat transfers of cash to foreign corpora-

An agency may not conduct or sponsoproperty to a foreign corporation, nolions are required to be reported if the
and a person is not required to respond tpenalty was imposed under section 603gB-S- transferor holds, immediately after
a collection of information unless it dis-if the transfer was not reported. the transfer, directly or indirectly, a 10-
plays a valid control number assigned by Section 1144(c) of TRA 1997 modified percent interest in the foreign corporation,
the Office of Management and Budget. the penalty applicable to the failure to fur©" the amount of the cash transferred by

Books or records relating to a collecnish information required to be reportedn€ transferor or any related person to
tion of information must be retained asinder section 6038B. The modifiedSuch foreign corporation or a related for-
long as their contents may become matepenalty is equal to 10 percent of the faifign corporation during the 12-month pe-
ial in the administration of any internalmarket value of the property at the time ofiod ending on the date of the transfer ex-
revenue law. Generally, tax returns anthe transfer. ceeds $100,000. The transfer of cash to a
tax return information are confidential, as In response to TRA 1997, Treasury anéfreign corporation will not be required to
required by 26 U.S.C. 6103. the IRS issued final regulations under sed€ reported unless made in a taxable year

tion 6038B (TD 8770 at 63 F.R. 33568peginning after the date that final regula-

Background June 19, 1998), in conjunction with regulions requiring reporting are published in
- lations under section 367(a), to clarify thathe Federal Register.

Taxpayer Relief Act of 1997 transfers to corporations of unappreciated The IRS and Treasury invite comments

In the Taxpayer Relief Act of 1997 property other than cash that occur on ¢t" these requirements and the corre-
(TRA 1997), Public Law 105-34 (111after July 20, 1998, generally are require8Ponding requirement for foreign partner-
Stat. 983 (1997)), Congress significantlyo be reported in accordance witthips, including a description of the types
modified the information reporting re-§1.6038B—1(b). The preamble to the fina®f transfers which could appropriately be
quirements with respect to foreign partregulations stated that rules regardingxcepted (for example, capital contribu-
nerships under sections 6038, 6038B aritansfers of cash to foreign corporation§ons and returns of cash made as part of
6046A (and also amended sectionvould be provided in future regulations. the normal course of business operations).
6501(c)(8) to provide that the statute o . . ; .
limitations on the assessment of tax und%:rcttr']c:r]si?gfla and Transfers to Foreign gzgggggi;’; Transfers to Foreign
section 6038, 6038B and 6046A does not P
expire until three years after the informa- Prior to the enactment of TRA 1997, The proposed regulations would imple-
tion required under those sections is resection 1491 imposed an excise tax oment the rules of section 6038B by gener-
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ally requiring that a United States persoship validly deemed to have whollyto a foreign partnership under section
that transfers property (including cash) telected out of the provisions of subchaps038B must identify the other partners in
a foreign partnership in a contribution deter K as specified in §1.761-2(b)(2)(ii).the partnership. This allows the IRS, for
scribed in section 721 in exchange for &axpayers are reminded, however, that example, to determine whether built-in
partnership interest, file a return on Fornprecondition to being an “electing-out”gain is being properly allocated to and rec-
8865 “Information Return of U.S. Persongartnership is that, as provided in §1.761egnized by the U.S. transferor under sec-
With Respect To Certain Foreign Partner2(a)(1), “[the members of such organization 704(c). The proposed regulations ex-
ships”, reporting the transfer. Under thdéion must be able to compute their incomeept from this rule a United States person
statutory exceptions in sectionwithout the necessity of computing partonly required to report because of a trans-
6038B(b)(1), a United States person mustership taxable income.” The IRS ander of cash, if the transferor holds less than
report such a contribution only if (1) theTreasury are concerned that in certaig 10-percent interest in the partnership im-
United States person holds (immediatelgases the necessary books and records giediately following the transfer.
after the transfer), directly or indirectly, anot being maintained to allow verification N
least a 10-percent interest in the partnethat such computations can indeed b&me and Place for Filing
ship, or (2) the value of the property.made without regard to the partnership. If The proposed regulations would re-
transferred (when added to the value af appears that, in the absence of a report- . . .
: ; . . guire Form 8865 to be filed with the

the property transferred by such person tag requirement under this section, th% . "

. o . M . \ . United States person’s income tax return
the partnership within the preceding 12Znembers of the “electing-out” partnership. . . .

. . . _(including a partnership return of income)
months) exceeds $100,000 (including theannot make such separate computatio S\ the vear in which the reportable con-
value of property transferred in any transthis exception to the reporting require—t buti Y nw IH p_f the t
fer not described in section 721, a princiments will be reconsidered. ribution occurs. However, 1 the trans-

o . feror is also required to report under pro-
al purpose of which is the avoidance of .
Ehe ?epgrting requirements of these regdRePOrting of Cash Transfers to Foreign posed regulation §1.6038-3(a), then the

lations). The proposed regulations woul&artnerships transfer must be reported on the Form
8865 (and filed in accordance with

also require a transferor, if still a partner, The proposed regulations require th X
to notify the IRS when a foreign partnerreporting of a cash transfer to a foreigr§§1'6038_3(e) and (h)) for the foreign

ship disposes of appreciated property copyartnership in a contribution otherwise reParnership's taxable year in which the re-

tributed by the transferor. This informa-quired to be reported under section Gogggortable contribution occurs. Addition-

tion will help in determining whether and these regulations. Such transfer%lcl))r/r’n'fsrszgu';egub?ilcgtf Lr;?:;u;gggsmtfst
built-in gain has been properly allocategyere required to be reported under Notice ’ P

to and recognized by the U.S. transferopg—17. Reporting of cash transfers wilf:Se be filed.  The proposed regulations
The proposed regulations provide thaelp to ensure that any earnings and a\élv_puld provide alternative filing deadlines
certain indirect transferors need not repofireciation attributable to the cash are re; Ith respect to reportable contributions
under this section if certain conditions argorted by the U.S. transferor, and help th 2t 96cur on or before the date final regu-
met. prevent United States persons from avoi gtions on th's_’ subject are pu_bllshed in the
A 10-percent interest is defined bying the rules applicable to foreign trusts’ cucral Register(seeEffective Dates
cross-reference to section 6046A(d)as noted above with respect to cash cofO"tion of this preamble).

which in turn cross-references sectiofributions to foreign corporations, Treaaijure to Provide Information
6038(e)(3)(C) and regulations issuedyry and the IRS are interested in receiv-
under that provision. The term means ding comments on specific issues in Section 6038B(c)(1) and the proposed
rect or indirect ownership of an interesgddition to general comments on this reregulations provide that a failure by the
equal to 10 percent of the capital interegjuirement. transferor to properly report a transfer that
or profits interest in a partnership, and an _ _ is required to be reported under section
interest to which 10 percent of the dedudnformation Required 6038B and these regulations is subject to
tions or losses of a partnerShip are The proposed regu|ati0ns would re@a penalty equal to 10 percent of the fair
allocated. quire a United States person to providgarket value of the property transferred.
Partnerships Excluded From Application certain informati(_)n with respect to prpp'ThiS penalty is subject to a $100,000 limit
of Subchapter K erty transferred in a reportable contributnder section 6038B(c)(3), unless the
tion. Appreciated property and intangibldailure is due to intentional disregard. In
The reporting requirements of this secproperty must be listed item by item oraddition, the transferor must recognize
tion shall not apply in respect of any forthe Form 8865. Other items of propertgain (reduced by gain recognized, with
eign partnership which is an eligible partmay be aggregated and listed according tespect to that property, by the transferor
nership described in §1.761-2(a) that habke following categories: (1) inventory;after the transfer) as if the property had
validly elected pursuant to §1.761-2(b){2) other tangible trade or business progeeen sold for its fair market value at the
(2)(i) to be wholly excluded from the ap-erty; (3) cash; (4) securities; and (5) othetime of the transfer. In addition, section
plication of subchapter K. Nor shall theproperty. 6501(c)(8) keeps the statute of limitations
reporting requirements of these proposed The proposed regulations provide that apen with respect to the transferor in the
regulations apply to any foreign partnerUnited States person reporting a transfease of a failure to report. Any adjust-
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ments to the basis of the partnership dCode, these regulations will be submittet).S.C. 6038B.
any partner (direct or indirect) as a resulio the Chief Counsel for Advocacy of theSection 1.6038B-2 also issued under 26
of the gain recognized under this proviSmall Business Administration for com-U.S.C. 6038B. * * *
sion, shall be made as though the gaiment on their impact on small business.  Par. 2. Section 1.6038B-1 is amended
was recognized in the year in which the i ) as follows:
failure to report was finally determined.Comments and Public Hearing 1. The section heading is revised.
Sectiorr 60388(9)(2) and the proposed pggfore these proposed regulations are 2 Paragraph (b)(1)(i), first sentence, is
regularlons provide a reasonerble causgopted as final regulations, considerd€&vised.
exception to the penalty and gain recogniion will be give to any written comments 3. The text of paragraph (b)(3) is
tion provisions. (preferably a signed original and eight (gfdded.
copies) that are submitted timely to the 4. Paragraph (c), first sentence, is re-
IRS. All comments will be made avail-Vised _ _

The amendments to the regulations oable for public inspection and copying. 5. Paragraph Q) is re_vl_sed.
the reporting of cash transfers to foreign A public hearing has been scheduled for The additions and revisions read as fol-
corporations apply to taxable years beFuesday, November 10, 1998, at 10 a.mQws:
ginning after these regulations are pubn room 2615, Internal Revenue Building B : .
Register. ton, DC. Because of access restrictions,

The proposed regulations on the report4isitors will not be admitted beyond the L
ing of transfers to foreign partnershipdnternal Revenue Building lobby more (b) Time and manner of reportirg(1)
apply to transfers made on or after Jandban 15 minutes before the hearing Stal’tSIn (i .

X generat—(i) Reporting procedure.
ary 1, 1998. Notice 98-17 (1998-11 The rules of 26 CFR 601'601(6‘)(3)Except for stock or securities qualifying
.R.B. 6) provides reporting requirementgpply to the hearing. under the special reporting rule of para-
for transfers made after August 5, 1997, Persons that wish to present oral com-

. R raph (b)(2) of this section, or cash,
and before January 1, 1998. The prgnents at the hearing must submit W.Htte'\?vhich is subject to special rules contained
posed regulations would permit Uniteccomments and an outline of the topics to " ° (b)(3) of this section, an
States persons who made transfers in the¢ discussed (preferably a signed originil g pgrsc?n that makes a transfer di-

i i i _ igh i 20,1 A .
period to rely on either Notice 98-17 o@nd eight (8) copies) by October 20, 1998 "o ' = * .= 6038B(a)(1)(A), 367(d)

i ' A period of 10 minutes will be allotted . .
the final regulations. P or (e)(1) is required to report pursuant to

for each person making comments. . . .
Special Analyses An agenda showing the scheduling opection 6038B and the rulgs Of.thIS sectron
nd must attach the required information

th kers will b d after th@
© speaxers will be prepared arer to Form 926 “Return by Transferor of

It has been determined that this nOtiCSeadline for receiving outlines has
of proposed rulemaking is not a signifi- assed. Copies of the agenda will pEroperty to a Foreign Corporation”.* * *
cant regulatory action as defined in E availablé free of charge at the hearing * ok ok % %

12866. Therefore, a regulatory assess- ‘
ment is not required. It has also been d®rafting Information (3) Special rule for transfers of cash.
termined that section 553(b) of the Ad- A U.S. person that transfers cash must re-
ministrative Procedure Act (5 U.S.C. The principal authors of these proposegort the transfer of cash to a foreign cor-
chapter 5) does not apply to these prdegulations are Christopher Kelley anchoration if—

posed regulations. It is hereby certifiedhilip Tretiak of the Office of Associate (i) Such U.S. person holds (immedi-
that the collection of information con-Chief Counsel (International). Howeverately after the transfer) directly or indi-
tained in these proposed regulations wifther personnel from the IRS and Trearectly (determined under the rules of sec-

not have a significant economic impact oguUry Department participated in their detions 318(a) and 6038(e)(2)) at least 10

Effective Dates

a substantial number of small entitiesvelopment. percent of the total voting power or the
This certification is based on the fact that x x % % % total value of the foreign corporation; or
the amount of time required to complete (i) The amount of cash transferred by
the form and file the information requiredProposed Amendments to the Regulatiorgtich person or any related person (deter-
under these regulations is brief and will ) ) mined under section 267(b)) to such for-
not have a significant impact on those Accordingly, 26 CFR part 1 is pro-gjgn corporation or a related foreign cor-
small entities that are required to provid®°Sed to be amended as follows: poration during the 12-month period
notificatiqrr. Furthermore, the _number_ ObART 1—INCOME TAXES ending on the date of the transfer exceeds
small entities that will be required to file $100,000.

the form is not significant. Accordingly, a Paragraph 1. The authority citation for FoEF ¥

Regulatory Flexibility Analysis under thepart 1 is amended by adding an entry in (c) Information required with respect
Regulatory Flexibility Act (5 U.S.C. numerical order to read in part as followsto transfers described in section
chapter 6) is not required. Pursuant to Authority: 26 U.S.C. 7805 * * * 6038B(a)(1)(A).A U.S. person that trans-
section 7805(f) of the Internal Revenu&ection 1.6038B-1 also issued under 2f@rs property to a foreign corporation in
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an exchange described in sectioperson was required to report a transfer {@s determined under the rules of section
6038B(a)(1)(A) (including cash and otheia foreign partnership under paragrapb038(e)(3) and the regulations thereun-
unappreciated property) must provide théb)(1) of property with a fair market valueder); and

following information, in paragraphs la-in excess of basis (built-in gain property), (iii) A United States person from whom
beled to correspond with the number oand the partnership disposes of the prophe ownership is attributed files all of the
letter set forth in this paragraph (c) aneérty while such United States person ranformation required under section 6038B

§1.6038B-1T(c)(1) through mains a partner, that United States pers@nd this section with respect to the trans-
(5). *** must report the disposition by filing Formfer.
* ok k% * 8865. The form must be attached to, and (2) Statement required A United

filed by the due date (including exten-States person who does not furnish an in-
Fions) of, the transferor’s income tax reformation return under the provisions of
prn for the year in which the dispositionparagraph (b)(1) of this section must file a

paragraph (b)(1)(i), paragraph (b)(3), angcggrred: N . statement with the person’s income tax re-
the first sentence of paragraph (c) apply to (i) _D_|sp03|t|on _Of propert)_/ innon- turr_1— S - .
taxable years beginning after the date thé(?cogmtlop transaction If af_orelgn palrt-. (i) Indicating thaj[ the flllpg_ require-
final regulations are published in thed= nership disposes of contributed built-irment has been or will be satisfied;
eral Register. See §1.6038B—1T for gain property in a nonrecognition transac- (ii) Identifying the person who has or
transfers occurring prior to July 20, 1998_tion and substituted basis property is rewill file the return;

Par. 6. Section 1.6038B—2 is added ttaeived in exchange, and the substituted (iii) Identifying the IRS Service Center
basis property has built-in gain undekvhere the return was or will be filed; and
81.704-3(a)(8), the transferor must report (iv) Providing any additional informa-

(g) Effective dates.This section ap-
plies to transfers occurring on or afte
July 20, 1998, except the first sentence &

read as follows:

§1.6038B-2 Reporting of certain the disposition of the substituted basision as Form 8865 and the accompanying
transfers to foreign partnerships. property in the same manner as provideidstructions may require.
for the contributed property. (c) Information required with respect to

(a) Reporting requirements(1) Re-

) (3) Returns to be made(i) Separate transfers of property.In respect of trans-
quirement to report transfersAny

. Tfeturns for each partnershiplf a United fers described in section 6038B(a)(1)(B),
United States person t_ha_t makes a_”af‘s Slates person transfers property to mot@e return must contain information in
oa f?’re'g.” partqershlp n a coptnbuuoqhan one foreign partnership in a taxablsuch form or manner as Form 8865 (and
described in section 7.21 'ZB%%uéred ;0 Lgé"vlear, a separate return must be made kig accompanying instructions) prescribes
Fjgsp;rfﬁznste’gi;?c&og"ng Formar;}SéS e United States for each partnership. with respect to reportable events, includ-
“Information Return of U.S. Persons With (.ii) Duplica;e form-to be filed.If re- ~ing—
Respect To Certain Foreign Partnershipso'u're.d by the mstructlon_s to Fprm 8865, a (1) _The name, address, and U.S._ tax-
g duplicate Form 8865 (including attach-payer identification number of the United
attached to the transferor’s income tax re- . . )
turn (including a partnership return of in_ments gnd schgt_dules) must also be filed.States person making the transf_er, 3
come) for the taxable year that includes (4) Time for filing when transferor also . (2) The name, U.S. taxpayer identifica-
the date of the transfer by the due date (iﬁ(_equweq to report under §1.603$—3(a)‘. _ tion number (if gny), and add_ress of the
cluding extensions) for that return, if— the Unltgd Stat'es person requ'lred to flleransferee .forelgn partnership, and the
(i) The United States person holds (imynder this section is also requwed.to f!leype of entity and.country under whose
mediately after the transfer) directly or in_um_ier §1.6038-3(a) for the penod_ wiqws the partnership was created or orga-
directly at least a 10-percent interest ipvhich the transfer occurs, then the Unitedized;
the partnership; or States person must report under this sec-(3) A general description of the trans-
(i) The value of the property trans-tion on the Form 8865 for the foreignfer, and of any wider transaction of which
ferred, when added to the value of th@artnership’s annual accounting period iit forms a part, including the date of trans-
property transferred by such person ofhich the transfer occurred (not its owrfer;
any related person (described in sectioi@xable year) and file with its income tax (4) The names and addresses of the
267(b) or 707(b)(1)) to such partnershigeturn for that year as provided inother partners in the foreign partnership,
or a related partnership (described in se§81.6038-3(e) and (h). unless the transfer is solely of cash and
tion 707(b)(1)(B)) during the 12-month (b) Relief for indirect transferors-(1) the transferor holds less than a 10-percent
period ending on the date of the transfeRequirements.A United States personinterest in the transferee foreign partner-
exceeds $100,000. For purposes of detedtherwise required to file a return undeship immediately after the transfer;
mining the relevant amounts, there shathis section with respect to a transfer to a (5) A description of the partnership in-
also be taken into account the value dbreign partnership need not file a return iferest received by the United States per-
any property transferred in a transfer nall of the following conditions are met— son, including a change in partnership in-
subject to section 721, where a principal (i) The person does not directly own arterest;
purpose of such transfer was the avoidnterest in the foreign partnership; (6) A separate description of each item
ance of these reporting requirements. (ii) The person is required to file a re-of contributed property that is appreciated
(2) Requirement to report disposi-turn solely by reason of attribution ofproperty subject to the allocation rules of

tions—(i) In general. If a United States ownership from a United States persosection 704(c)(except to the extent that
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the property is permitted to be aggregatean eligible partnership as described iproviding a written statement to the dis-
in making allocations under section§1.761-2(a) in which that United Statesrict director having jurisdiction of the
704(c)), or is intangible property, includ-person is a partner, if such partnership imxpayer’s return for the year of the trans-
ing its estimated fair market value and advalidly deemed to have elected to be eXer, setting forth the reasons for the failure
justed basis. cluded from all of the provisions of sub-to comply. Whether a failure to comply
(7) A description of other contributedchapter K of chapter 1 of the Internalvas due to reasonable cause will be deter-
property, not specified in paragraph (c)(6Revenue Code in accordance with theined by the district director under all
of this section, aggregated by the followprovisions of §1.761-2(b)(2)(ii). facts and circumstances.
ing categories (with, in each case, a brief (g) Deemed contributiondf by reason  (4) Limitation on penalties. The
description of the property)— of an adjustment under section 482 or otlpenalty under paragraph (h)(1)(i) of this
(i) Stock in trade of the transferor (in-erwise, a contribution required to be resection with respect to any transfer cannot
ventory); ported under section 6038B(a)(1)(B) an@éxceed $100,000, unless the failure to
(i) Tangible property (other than stockthis section is deemed to have been madsymply with respect to such transfer was
in trade) used in a trade or business of thihe information required to be reportediue to intentional disregard.

transferor; will be furnished timely if filed by the due (5) Statute of limitations.For excep-
(i) Cash; date (including extensions) of, the taxabléons to the limitations on assessment and
(iv) Stock, notes receivable andyear during which the adjustment is madecollection in the event of a failure to pro-

payable, and other securities; and (h) Failure to comply with reporting re- vide information under section 6038B,
(v) Other property. guirements—(1) Consequences of failure.see section 6501(c)(8).

(d) Information required with respect to If a United States person is required to file (i) Definitions—(1) 10-percent interest.
dispositions of propertyln respect of dis- a return under paragraph (a) of this sed0-percent interest is defined in sections
positions, the return must contain infortion and fails to comply with the reporting6046A(d) and 6038(e)(3)(C) and the reg-
mation in such form or manner as Formequirements of section 6038B and thisllations thereunder.

8865 (and its accompanying instructionsjection, then— (2) United States persorinited States
prescribes with respect to reportable (i) The United States person is subjeqberson is defined in section 7701(a)(30).
events, including— to a penalty equal to 10 percent of the fair (3) Foreign partnership.Foreign part-

(1) The date and manner of disposimarket value of the property at the time ofiership is defined in section 7701(a)(2)
tion; the contribution; and (5).

(2) The gain and depreciation recap- (ii) The United States person will rec- (4) Substituted basis propertySubsti-
ture amounts, if any, realized by the partagnize gain (reduced by the amount ofuted basis property is defined in section
nership; and any gain recognized, with respect to that701(a)(42).

(3) Any such amounts allocated to th@roperty, by the transferor after the trans- (5) Value of the property transferred.
United States person. fer) as if the contributed property hadJnder section 6038B and this section, the

(e) Method of reporting Except as oth- been sold for fair market value at the timealue of the property transferred is the fair
erwise provided on Form 8865, or the aoef the contribution; and market value of the property at the time of
companying instructions, all amounts re- (iii) Adjustments to the basis of theits transfer.
ported as required under this section muptrtnership and any relevant partner as a(j) Effective dates-(1) In general.
be expressed in United States currenckgsult of gain being recognized under thighis section applies to transfers made on
with a statement of the exchange ratgsrovision will be made as though the gaior after January 1, 1998. However, for a
used. All statements required on or withvas recognized in the year in which theéransfer made prior to the date final regu-
Form 8865 pursuant to this section mudtilure to report was finally determined. lations are published in tHeederal Reg-
be in the English language. (2) Failure to comply. A failure to ister, Form 8865 will be considered

() Reporting under this section not re-comply with the requirements of sectiortimely filed with respect to a transfer if
quired of partnerships excluded from th&038B includes— filed with the taxpayer’s income tax re-
application of subchapter (1) Elec- (i) The failure to report at the properturn for the first taxable year beginning
tion to be wholly excludedThe reporting time and in the proper manner any inforafter the date that final regulations are
requirements of this section will not applymation required to be reported under thpublished in thé-ederal Register.
to any United States person in respect ofiles of this section; and (2) Transfers after August 5, 1997 and
an eligible partnership as described in (ii) The provision of false or inaccuratebefore January 1, 1998A United States
81.761-2(a) in which that United Statesnformation in purported compliance withperson who made a transfer of property
person is a partner, if such partnership hake requirements of this section. required to be reported under section
validly elected to be excluded from all of (3) Reasonable cause exception6038B prior to the effective date of these
the provisions of subchapter K of chaptetnder section 6038B(c)(3) and this secregulations may satisfy its reporting re-
1 of the Internal Revenue Code in théion, the provisions of paragraph (h)(1) ofjuirements by reporting in accordance
manner specified in §1.761-2(b)(2)(i).  this section will not apply if the transferorwith the provisions of this section.

(2) Deemed excludedhe reporting re- shows that a failure to comply was due to Michael P. Dolan,
quirements of this section will not applyreasonable cause and not willful neglect. Deputy Commissioner of
to any United States person in respect dte transferor may attempt to do so by Internal Revenue.

September 28, 1998 28 1998-39 I.R.B.



(Filed by the Office of the Federal Register on A public hearing has been scheduled tforeign partnerships which are controlled
September 8, 1998, 8:45 a.m., and published in thes na|q in room 2615, Internal Revenudy United States persons and verify
issue of the Federal Register for September 9, 1998,” .~ o
63 F.R. 48148) Building, 1111 Constitution Avenue NW, amounts reported by the partners. The
Washington, DC. collection of information is mandatory.

The likely respondents will be individuals
FOR FURTHER INFORMATION CON- and businesses or other for-profit organi-
TACT: Concerning the proposed regulazations.
tions, Victoria Scotto Balacek, 202-622- The burden of complying with the pro-

Information Reporting With 3860; concerning submissions angosed collection of information required
Respect to Certain Foreign requests for a hearing, Michael Slaughtefo be reported on Form 8865 is reflected
Partnerships 202-622-7190 (not toll-free numbers).  in the burden for Form 8865.
The burden of complying with the pro-
REG-118966-97 SUPPLEMENTARY INFORMATION: posed collection of information in
) §1.6038-3(c)(3) is as follows:
AGENCY: Internal Revenue Service Estimated total annual reporting bur-
(IRS), Treasury. The collection of information con- den: 250 hours.
k_tained in this notice of proposed rulemak- Estimated annual burden per respon-
ing has been submitted to the Office oflent: .25 hours to 1 hour, with an average
Management and Budget for review in acef .5 hours.
SUMMARY: This document contains cordance with the Paperwork Reduction Estimated number of respondents:
proposed regulations under section 6038¢t of 1995 (44 U.S.C. 3507(d)). Com-500.
of the Internal Revenue Code providing"€nts on the collection of information Estimated frequency of responses: An-
information reporting requirements forshould be sent to theffice of Manage- nually.
certain United States persons holding inént and Budget,Attention: Desk Offi- ~ An agency may not conduct or sponsor,
terests in controlled foreign partnershipscer for the Department of the Treasuryand a person is not required to respond to,
The proposed regulations reflect chang&fﬁce of Info_rmat|on and Regulatory Af- a collecuoq of information unles_s it dis-
to the law made by the Taxpayer Reliefairs, Washington, DC 20503, withplays a valid control number assigned by
Act of 1997. These proposed regulationoPies to thenternal Revenue Service, the Office of Management and Budget
would provide guidance to United statedttention: IRS Reports Clearance Officer Books or records relating to a collec-
persons who must file such a return. Thi9P:FS:FP, Washington, DC 20224tion of information must be retained as
document also provides notice of a pub"g:omments on the collection of informadong as their contents may become mater-
hearing on these proposed regulations. tion must be received by November 9ial in the administration of any internal
1998. Comments are specifically rerevenue law. Generally, tax returns and
DATES: Written comments must be requested on: tax return information are confidential, as
ceived by November 9, 1998. Outlines of Whether the proposed collection of in+equired by 26 U.S.C. 6103.
topics to be discussed at the public heaformation is necessary for the proper per-
ing scheduled for November 10, 1998, dormance of the functions of the IRS, in.Background
10 a.m., must be received by October 2@luding whether the information will have taynaver Relief Act of 1997
1998. practical utility;
The accuracy of the estimated burden In the Taxpayer Relief Act of 1997
ADDRESSES: Send submissions toassociated with the proposed collection dfTRA 1997), Public Law 105-34 (111
CC:DOM:CORP:R (REG-118966-97),information (see below); Stat. 983 (1997)), Congress significantly
room 5226, Internal Revenue Service, How the quality, utility, and clarity of modified the information reporting re-
POB 7604, Ben Franklin Station, Washthe information to be collected may be enquirements with respect to foreign part-
ington, DC 20044. In the alternative, subhanced; nerships under sections 6038, 6038B and
missions may be hand delivered between How the burden of complying with the6046A (and also amended section
the hours of 8 a.m. and 5 p.m. toproposed collection of information may6501(c)(8) to provide that the statute of
CC:DOM:CORP:R (REG-118966-97),be minimized, including through the apdimitations on the assessment of tax under
Courier’'s Desk, Internal Revenue Serplication of automated collection tech-sections 6038, 6038B and 6046A does not
vice, 1111 Constitution Avenue NW,nigues or other forms of information tech-expire until three years after the informa-
Washington, DC. Alternatively, taxpayersology; and tion required under those sections is re-
may submit comments electronically via Estimates of the capital or start-upported). These regulations under section
the Internet by selecting the “Tax Regs'tosts of operation, maintenance, and pu6038 are being proposed along with regu-
option on the IRS Home Page, or by sulehase of services to provide information. lations under sections 6038B (reporting of
mitting comments directly to the IRS In- The collection of information in thesecertain transfers to foreign partnerships)
ternet site at http://www.irs.ustreasregulations is in 81.6038-3. This infor-and 6046A (reporting of certain owner-
gov/prod/tax_regs/comments.html. mation is required by the IRS to identifyship interests in foreign partnerships).

Notice of Proposed Rulemaking
and Notice of Public Hearing

Paperwork Reduction Act

ACTION: Notice of proposed rulema
ing and notice of public hearing.
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The IRS is also developing a compreherswnership of more than a 50-percent ineontrolling partner. The proposed regula-
sive form (Form 8865) for reportingterest in the partnership. The constructiveons define a 10-percent interest in a part-
under all of these provisions. A draft verownership rules of section 267(c) (othenership as an interest equal to 10 percent
sion of the form will be issued for publicthan paragraph (3)) are applied to deteof the capital or profits interest, and an in-
comment while the proposed regulationmine ownership interests (taking into acterest to which 10 percent of the deduc-
are outstanding. count that such rules refer to corporationgons or losses are allocated.
. and not to partnerships). Because no one United States person
Section 6038 A 50-percent interest in a partnership isontrols the partnership, Form 8865 will
Prior to TRA 1997, reporting in respectdeﬁned as an _interest equal to 50 perce_rﬁqL_Jire less information t_o be reported than
of foreign partnerships was governed b§7f the capital interest, 50 percent of thé& will for controlling United States part-
section 6031 of the Internal Revenu®rofits interest, or, exercising the regulaners, and will be more similar to the infor-
Code (Code). Regulations had been pr(Ser authority under section 6038(e)+mation contained in Schedule K-1 to Form
posed, but never finalized, that would3)(AX(ii), an interest to which 50 percent1065. If there is a controlling partner (and,
have required reporting by foreign part_of the_ deductions or losses are aIIocatethus,_ any oth_er 10-percent pa_rtners are not
nerships where United States persor@ef'”'ng control by reference to losses orequired to file), the controlling partner
were allocated 25 percent or more of cedeductions, as well as capital and profitsnust, generally, file the information that
tain items. Section 1141 of TRA 1997’is appropriate, because a partner with would otherwise have been required from
amended section 6031 to provide that greater than 50-percent allocation of thessuch 10-percent partners.

; o ; : jtems has a level of control sufficient to
?gilgglpraerttﬁ:sg;p F;z rrt?]qetilgi?ptomf!i maip rovide a significant amount of informa-EXCeptions to Filing Requirements
(Form 1065) only if the partnership hadion about the partnership. Furthermore, o nronosed regulations provide that
gross income from sources within thd" the case of such allocations, certain insgrtain United States persons that are in-
United States, or gross income that is eformation is required to ensure that th@jirect partners need not file under section
fectively connected with the conduct of ule€s Of Code provisions such as sectiognag so long as the United States person
U.S. trade or business. Section 1142 df04(P) (determination of distributive grom whom ownership is attributed does
TRA 1997, amended section 6038 to re2hare) are being followed. file the information, and the indirect part-
quire information reporting by certain 10 relieve taxpayers of unnecessary filygy files a statement with its income tax
United States persons with direct or indil"d burdens, the regulations provide €Xgeyrn identifying the United States per-
rect interests in controlled foreign partCePtions from the general rule that a consyp, that will meet the filing requirements.
nerships. Thus, these changes moved tH@!liNg partner must provide information  rhe reporting requirements of this sec-
statutory authority to require annual rel® the IRS on Form 8865. If more thani,n shall not apply in respect of any for-
porting on a foreign partnership becaus@n€ United States person is required t0 g partnership which is an eligible part-
of the ownership interests of UnitedPOrt @s a controlling partner, then ongership described in §1.761-2(a) that has
States persons from section 6031 to segdCh controlling partner may file the rey 5jiqly elected pursuant to §1.761—
tion 6038, and moved the reporting obligduired information in lieu of all such part-5py2)(i) to be wholly excluded from the
ation in respect of foreign partnership&€rs having to file separately. However, ,pjication of subchapter K. Nor shall
from the partnership to the partner level. controlling partner with respect only t0he reporting requirements of these pro-

losses or deductions may only satisfy thiﬁosed regulations apply to any foreign
Explanation of Provisions requirement if there are no Contm”i”gpartnership validly deemed to have
artners with respect to capital or profitsw\,hc)”y elected out of the provisions of

) . he controlling partners not required t&upchapter K as specified in §1.761—
States persons that own interests in CORte must file the statement required bBQ(b)(Z)(?i). Taxpaypers are reminded.

trolled foreign partnerships to provide inyhe regylations with their tax return indi-however, that a precondition to being an
formation with respect to the interests againg that the filing requirement will besglecting-out” partnership is that, as pro-

prescribed by the Secretary. The proget py another person and identifyingiqoy i “
posed regulations implement the statutg, . peyrson_ P YINGjided in §1.761-2(a)(1), “[lhe members

Section 6038 requires certain Unite

- . of such organization must be able to com-
by requiring taxpayers to furnish the IRS p|,suant to section 6038(a)(5), the pr(Eute their income without the necessity of

with annual information. ; i . . .
posed regulations provide that eacomputing partnership taxable income.”

Reporting Requirements United States person that owns at leastfée |RS and Treasury are concerned that

10-percent interest in a foreign partnery certain cases the necessary books and
The proposed regulations implemenship that is controlled by United State$ecords are not being maintained to allow

the rules of section 6038 by requiring gersons holding at least 10-percent inteerification that such computations can
United States person that controls a forests must file an annual information reingeed be made without regard to the
eign partnership to file an annual informaturn with respect to the partnership. Ihartnership. If it appears that, in the ab-
tion return with respect to the foreignaccordance with the statute, howevegence of a reporting requirement under
partnership (Form 8865). Pursuant tsuch 10-percent partners will not be remjs section, the members of the “electing-
section 6038(e)(3), the proposed regulauired to report such information whereyyt” partnership cannot make such sepa-
tions define control as direct or indirecthere is a United States person that is@te computations, this exception to the
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reporting requirements will be reconsidSpecial Analyses signed original and eight (8) copies) by

ered. i i . October 20, 1998.
It has been determined that this notice A period of 10 minutes will be allotted
Information Required of proposed rulemaking is not a signifi4y. a5ch person making comments.

) cant regulatory action as defined in EO apn agenda showing the scheduling of
The proposed regulations require cerjoggs.  Therefore, a regulatory assesgre spegakers will begprepared aftergthe

tain United States persons to provide inment s not required. It has also been dreadline for receiving outlines has
for.matlon relating to the foreign partneryermined that section 553(b) of the Ad'passed. Copies of the agenda will be
ship on Form 8865 (or successor forMiministrative Procedure Act (5 U.S.C.ayailaple free of charge at the hearing

The form will require controlling partners chapter 5) does not apply to these pro- .
of foreign partnerships to report informayngsed regulations. It is hereby certifiedrafting Information

tion concerning the income and assets @hat the collection of information con- o _ _
the partnership, certain transactions Witfhined in these proposed regulations will 1he Principal author of this regulation

the partnership, the names of the partneggt have a significant economic impact off Victoria Scotto Balacek, Office of the
in the partnership, and other specified ing substantial number of small entities’*Ssociate Chief Counsel (International).
formation. The form will require a part-This certification is based on the fact thafiOWever, other personnel from the IRS
ner holding at least a 10-percent intereshe amount of time required to Comp|etémd Treasury Department participated in
in a controlled foreign partnership (wherehe form and file the information requiredts development.

there is no United States person that is@nder these regulations is brief and will % % % w

controlling partner) to report informationnot have a significant impact on those

with respect only to its own interest in thesmall entities that are required to provid®roposed Amendments to the Regulations

partnership. notification. Furthermore, the number of i )
i . small entities that will be required to file Accordingly, 26 CFR part 1 is pro-
Time and Place for Filing the form is not significant. Accordingly. aPosed to be amended as follows:

The proposed regulations require FornfRégulatory Flexibility Analysis under the paApT 1__INCOME TAXES
8865 to be filed with the United Stated¥@gulatory Flexibility Act (5 U.S.C. o
person’s income tax return (including 6{:hap‘)ter 6) is not required. Pursuant to Paragraph 1. The authorlty citation fqr
partnership return of income) for the taxSection 7805(f) of the Internal Revenugart 1 is amended by adding an entry in
able year in which the partnership’s an_Code, thase regulations will be submittedumerical order to read as follows:
nual accounting period ends. If require&o the Chief Counsel for Advocacy of the Authority: 26 U.S.C. 7805 * * *

by the instructions to Form 8865, a dup"_SmaII Business Administration for com- Section 1.6038-3 is also issued under

cate Form 8865 must also be filed ment on their impact on small business. 26 U.S.C. 6038.* * *
' Par. 2. Section 1.6038-3 is added to

Comments and Public Hearing read as follows:

Failure to Provide Information

As described in section 6038(b), the Beforeé these proposed regulations arg) 0383 Information returns required

proposed regulations provide that a fail2doPted as final regulations, considergs ypjteq States persons with respect to
ure to comply with the reporting require-tlon will be give to any written comMMeNntStoreign partnerships.
ments of section 6038 will result in a(pre.ferably a signed ongmal and eight (8) .
penalty of $10,000 for each annual ac(_:oples) that are submitted timely to the (a) Persons required to make return
counting perio,d Additional penaltiesInternal Revenue Service. All commentgl) Controlling partners. Every United

apply for failure to comply after notifica- will be made available for public inspec-States person that controls a foreign part-

. ion and copying. nership must file an annual information
?c?rnez)(/:r:haen:]zil, :fc:zjrii:]o'[ale?ico?oﬁgg A public hearing has been scheduledeturn on Form 8865 “Information Return
gp ‘ for Tuesday, November 10, 1998, at 10f U.S. Persons With Respect To Certain

as provided in section 6038(c), the proa.m., in room 2615, Internal Revenud-oreign Partnerships” containing so much

pgselc: rg?u;‘;t'on: ?ﬁg'gontaeléysar?\e”de aBuilding, 1111 Constitution Avenue, NW, of the information described in paragraph
P na y of reducing the &ni >ales per\7Vashington, DC. Because of access réf of this section, and such other informa-
son’s foreign tax credit (also with further

lties f tinued fail ¢ strictions, visitors will not be admitted be-tion, as the form (or accompanying in-
penaities Tor continued faiure to reF)Org/ond the Internal Revenue Building lobbystructions) may prescribe. The informa-
after notification).

more than 15 minutes before the hearingon required to be filed by such

Effective Dates starts. controlling partner will include such in-
The rules of 26 CFR 601.601(a)(3)Yormation regarding any other United
The proposed regulations would apphapply to the hearing. States persons that are 10-percent or

for annual accounting periods beginning Persons that wish to present oral congreater partners in the foreign partnership
after the date that these regulations araents at the hearing must submit writteas Form 8865 may require. (For excep-
published as final regulations in thed- comments by November 9, 1998, and ations to this rule, see paragraph (c) of this
eral Register. outline of the topics to be discussed (aection.)
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(2) Certain 10-percent partners. spect to the same foreign partnership for (iii) Identifying the IRS Service Center
Every United States person that holds #he same annual accounting period, morghere the return is required to be filed;
10-percent or greater interest in a foreigthan one United States person is requireshd
partnership controlled by United Stateso file an information return under para- (iv) Providing any additional informa-
persons holding at least 10-percent integraph (a)(1) of this section by reason ofion as Form 8865 and the accompanying
ests must complete and file an annual irbeing a controlling partner, then in lieu ofinstructions may require.
formation return on Form 8865 contain-all such controlling partners making sepa- (d) Reporting under this section not re-
ing so much of the information describedate returns, only one return from one ofjuired of partnerships excluded from the
in paragraph (f) of this section, and suckhe controlling partners will be required.application of subchapter (1) Elec-
other information, as the form (or accomHowever, a return by a United States petion to be wholly excludedThe reporting
panying instructions) may prescribe. (Foson that is a controlling partner by reasorequirements of this section will not apply
exceptions to this rule, see paragraph (of an interest to which losses or dedudo any United States person in respect of
of this section.) However, no such persotions are allocated may only satisfy thisin eligible partnership as described in
will be required to file under this sectionexception if there is no United States peg1.761-2(a) in which that United States
if a United States person is a controllingon that is a controlling partner by reasoperson is a partner, if such partnership has
partner of such partnership. of an interest in capital or profits. validly elected to be excluded from all of

(3) Separate returns for each partner- (i) Manner of reporting. The return the provisions of subchapter K of chapter
ship. A United States person required tanust be filed with the income tax returnl of the Internal Revenue Code in the
report under this paragraph (a) must file af the person making the return in thenanner specified in §1.761-2(b)(2)(i).
separate annual information return for eaamanner provided by Form 8865 and the (2) Deemed exclude@he reporting re-
foreign partnership with respect to whichaccompanying instructions. The returmuirements of this section will not apply
the person has a reporting obligation. must contain all of the information whichto any United States person in respect of

(b) Ownership determinatiors(1) would have been required to be reporte@n eligible partnership as described in
Control. A person (or persons) is deemegby this section if separate information re81.761-2(a) in which that United States
to be in control of a partnership if thatyrns had been filed. person is a partner, if such partnership is
person (or persons) owns, directly or indi- (jii) Controlling partners not required Validly deemed to have elected to be ex-
rectly, more than a 50-percent interest ify file. Those partners not required to filecluded from all of the provisions of sub-
the partnership (a controlling partner).  ynder paragraph (c)(1)(i) of this sectiorffhapter K of chapter 1 of the Internal

(2) 50-percent interest.A 50-percent st file the statement required by paraBevenue Code in accordance with the
interest in a partnership is an interes?raph (c)(3) of this section. provisions of §1.761-2(b)(2)(ii).
equal to 50 percent of the capital interest, (2) Certain indirect owners excepted (e) Period covered by returnThe in-

50 percent qf the profits interest, or an infq furnishing information.Any United formation re_qwred under this section
t_erest to which 50 percent of the deducStates person required to file an informa,r-nUSt bt_a furnished for_ the annual apcount—
tions or losses are allocated. Jng period of the foreign partnership end-

. 3) 10.-percent |ntere§tA_ 10—pe.rcent nish a return, if all of the following condi- ing with or within the United States per-
interest in a partnership is an mtere%ons are met—

son’s taxable year. The partnership’s
equal to 10 percent of the capital interest, annual accounting period is the annual pe-
10 percent of the profits interest, or an in-

ang)ir;E:feSteiLStohl ?;:;isgcha?tlrrzi%po_wnriod on the basis of which it regularly
terest to which 10 percent of the deduc- (i) The person is required to file the, in_computes its income in keeping its books.
tions or losses are allocated. : . (See section 706 for the partnership’s tax-
N formation return solely by reason of attri-

(4) Attribution rules. For purposes of ) ) . able year.)
determining an interest in a partnershipl[,’Utlon of ownership from a United States (f) Contents of return.The return re-
the rules of section 267(c) (other than sederson under paragraph (b)(4) of this Seﬁ'uired to be filed under this section must
tion 267(c)(3)) apply (taking into accountt'onf,and , contain information in such form or man-
such rules refer to corporations and not to (i) The United States person frompe; a5 Form 8865 (and its accompanying
partnerships). whom the ownership interest is attributeh,siryctions) prescribes with respect to

(5) Determination of amount of inter- fil€S all of the information required undergach foreign partnership, including—-
est. Whether a person has a 50-percefiS Section. _ _ (1) The name, address, and employer
interest, or a 10-percent interest, as de- (3) Statement requiredA United jgentification number, if any, of the part-
scribed in paragraphs (b)(2) and (3) optates person that does not furnish an ifership;
this section, will be determined for eacormation return under the provisions of (2) The nature of the partnership’s busi-
taxable year by reference to the agredaragraph (c)(1) or (2) of this sectiomess and principal place where conducted;
ment of the partners relating to such intefnust file a statement with the person’s in- (3) The date of organization and coun-
ests during the taxable year. come tax return— try under whose laws the partnership was

(c) Exceptions when more than one (i) Indicating that the filing require- organized;
partner is required to file duplicative in- ment has been or will be satisfied, (4) A balance sheet showing assets, lia-
formation—(1) More than one control-  (ii) Identifying the person required tobility, and capital of the partnership as of
ling partner—(i) In general. If, with re- file the return; the end of the annual accounting period;

tion return under this section need not fu
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(5) A summary of the outstanding own-comply with the applicable reporting re- (iv) Offset for dollar amount penalty
ership interests in the partnership; quirements of section 6038 and this seémposed. The total amount of the reduc-

(6) A summary showing the totaltion continues for more than 90 days aftesion which, but for this paragraph
amount of transactions between the parthe date on which the district directorj)(2)(iv), may be made under this para-
nership and the person required to file thmails notice of the failure to the Unitedgraph (j)(2) with respect to any separate
return, any other partnership or corporaStates person required to file Form 8865ailure, may not exceed the maximum
tion controlled by that person, or anythe person must pay an additional penaltymount of the reductions which may be
United States person owning at the timef $10,000 for each 30-day period (oimposed, reduced (but not below zero) by
of the transaction at least a 10-percent ifiraction thereof) during which the failurethe dollar amount penalty imposed by

terest in the foreign partnership; continues after the 90-day period has earagraph (j)(1) of this section with re-
(7) The amount of the partnership’s forpired. spect to the failure.
eign income taxes paid or accrued; (iii) Limitation. The additional penalty (3 Fajlure to comply. A failure to

(8) A statement of the par’gnership’s in-impoged on any United States person Ryomply is separately determined for each
come for the annual accounting period; section 6038(b)(2) and paragraphgreign partnership for which a United

_(9) Astatement of Fhe partner_s'dlstrlb-(j)(l)(ll) of this section is limited to a States person has a reporting obligation.
utive s_hare items of_lncome, gain, lossesnaximum of $50,000 for e_ach par_tnershlg\fa”ure to comply with the requirements
deductions and credits; ar_1d _ for each ann_ual accon_mtmg period Withyt saction 6038 includes—

(10) A statement of income, gain,respect to which the failure occurs.
losses, deductions and credits allocated to(2) Penalty of reducing foreign tax
each United S_tates person holdin_g at Ieastgdit—(i) Effect on.foreign tax (;redit. mation required to be reported under the
a 10-percent interest in the foreign partFailure to comply with the reporting ' Lles of this section: or
nership. guirements of section 6038 and this sec- (i) The provision,of false or inaccurate

(g) Method of reporting. Except as tion may cause a reduction of foreign ta)l(nformation in purported compliance with
otherwise provided on Form 8865 or theredits under section 901 (taxes of foreig . : .

L : : . -Zthe requirements of this section.
accompanying instructions, all amountgountries and of possessions of the Unite (4) Reasonable cause limitatioriThe
required to be furnished on the informaStates). In applying section 901 to ?‘lme rescribed for furnishing informa-
tion return must be expressed in Unitetnited States person for any taxable ye?r pd h (h) of t%' "
States dollars with a statement of the exwithin which its foreign partnership’s an- 'on under paragrap (h) of this sec on,
change rates used. All statements rewal accounting period ended, the amour"i‘tnd s begmr_nng _Of the 90-(_jay pe_rlod
quired on or with Form 8865 pursuant t@f taxes paid (and deemed paid under se%tter the district d|'rect(').r mails n9t|ce
this section must be in the English lantions 902 and 960) by the United Stategr?der pa}ragraphs ()(1)(i)) and (2),(") of
guage. person will be reduced by 10 percent ifiS Section, will be treated as being not

(h) Time and place for filing returs-  the person fails to comply. However, ng2rlier than the last day on which reason-
(1) In general. Form 8865 must be filed tax deemed paid under section 904(c) wiftP!e cause existed for failure to furnish
with the United States person’s incomée reduced under the provisions of thif1€ information. The United States per-
tax return (including a partnership returmparagraph (j)(2)(i). son may show reasonable cause by pro-
of income) on or before the due date re- (i) Reduction for continued failurgf ~ Viding a written statement to the district
quired by law (including extensions) ofa failure to comply with the reporting re-director having jurisdiction of the per-
that return. quirements of section 6038 and this se@on's return for the year of the transfer,

(2) Duplicate return. If required by tion continues for more than 90 days aftegetting forth the reasons for the failure to
the instructions to Form 8865, a duplicatéhe date on which the district directocomply. Whether a failure to comply was
Form 8865 must also be filed. mails notice of the failure to the persorflue to reasonable cause will be deter-

(i) Definition of United States person.required to file Form 8865, then themined by the district director under all
The term United States person is definedmount of the reduction in paragrapHacts and circumstances.
in section 7701(a)(30). ()(2)(i) of this section will be 10 percent, (5) Statute of limitations.For excep-

(i) Failure to comply with reporting re- plus an additional 5 percent for each 3tions to the limitations on assessment and
quirement—(1) Dollar amount penalty- month period (or fraction thereof) duringcollection in the event of a failure to pro-
(i) In general. Any United States personwhich the failure continues after the 90vide information under section 6038, see
required to file an information returnday period has expired. section 6501(c)(8).
under Section 6038 and paragraph (a) of (iii) Limitation on reduction.The (k) Effective date.This section applies
this section that fails to comply (as deamount of the reduction under paragrapto annual accounting periods of a partner-
fined in paragraph (j)(3) of this section)(j)(2)(ii) of this section for each failure to ship beginning on or after the date final
with the applicable reporting require-furnish information required under thisregulations on this subject are published
ments of this section, must pay a penaltyection will not exceed the greater ofn theFederal Register.
of $10,000 for each annual accounting p&10,000, or the income of the foreign

(i) The failure to report at the proper
time and in the proper manner any infor-

riod of each foreign partnership with repartnership for its annual accounting pe- Michael P. Dolan,
spect to which the failure occurs. riod with respect to which the failure oc- Deputy Commissioner of
(i) Increase in penaltylf a failure to curs. Internal Revenue.
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(Filed by the Office of the Federal Register onConstitution Avenue NW, Washington,This information will be used by individ-

September 8, 1998, 8:45 am., and published in thgc uals and businesses or other for-profit in-
issue of the Federal Register for September 9, 1998, - . .
63 F.R. 48144) stitutions, and not-for-profit institutions,

FOR FURTHER INFORMATION CON- sych as trustees, custodians or issuers of

TACT: Concerning the proposed regularoth IRAs, in establishing Roth IRAs and
Notice of Proposed Rulemaking ~ 1ons. Cathy A. Vohs, (202) 622-6030 recharacterizing IRA contributions. This

; : ; ing the public hearing, Michaelnformation will also be used by: (1) the
and Notice of Public Hearin concerning n lon wi y: (1)
g Slaughter (202) 622-7180 (not toll-freeRS and individuals converting traditional
Roth IRAs numbers). IRAs to Roth IRAs to calculate the
amount includible in gross income on ac-
REG-115393-98 SUPPLEMENTARY INFORMATION:

count of such conversions, (2) the IRS
and individuals receiving distributions
from Roth IRAs to calculate the amount
The collections of information con-includible in gross income on account of
k-tained in this notice of proposed rulemaksuch distributions, (3) the IRS and indi-
ing have been submitted to the Office ofiduals recharacterizing IRA contribu-
Management and Budget for review in actions to properly account for such rechar-
SUMMARY: This document contains cordance with the Paperwork Reductiolcterizations, and (4) the IRS and trustees,
proposed regu|ations re|ating to Rot[ﬁct of 1995 (44 U.S.C. 3507(d)) Com-custodians or issuers of Roth IRAs to
IRAs. Roth IRAs were created by thements on the collection of informationproperly report (a) the amount of contri-
Taxpayer Relief Act of 1997 as a newshould be sent to th®ffice of Manage- butions to and distributions from Roth
type of IRA that individuals can use beiment and Budget,Attn: Desk Officer for IRAs, and (b) recharacterizations of IRA
ginning in 1998. The proposed regulathe Department of the Treasury, Office otontributions (including Roth IRA contri-
tions reflect changes relating to Rotdnformation and Regulatory Affairs, butions). The collections of information
IRAs contained in the Internal RevenudVashington DC 20503, with copies to theare required to obtain the benefit of hav-
Service Restructuring and Reform Act ofnternal Revenue ServiceAttn: IRS Re- ing a Roth IRA. The likely respondents
1998. The proposed regulations affect inRorts Clearance Officer, OP:FS:FP, Wastand/or recordkeepers are individuals, and
dividuals establishing Roth IRAs, benefiington, DC 20224. Comments on the coltrustees, custodians, or issuers of Roth
ciaries under Roth IRAs, and trusteedéections of information should be receivedRAs. The burden for (1) calculating the
custodians or issuers of Roth IRAs. Thi®y November 2, 1998. Comments aramount includible in gross income on ac-
document also provides notice of a publi€Pecifically requested concerning: count of conversions and Roth IRA distri-
hearing on these proposed regulations. ~ Whether the proposed collections of inbutions, and (2) accounting for recharac-
formation are necessary for the propeterizations is reflected in the burden for
DATES: Written comments must be refperformance of the functions of the IRSForm 8606. The burden for electing to
ceived by December 2, 1998. Outlines ahcluding whether the information will continue the 4-year spread of income in-
topics to be discussed at the public heahave practical utility; clusion (only applicable to certain spousal
ing scheduled for Thursday, December The accuracy of the estimated burdeheneficiaries) is reflected in the burden
10, 1998, at 10 a.m. must be received ssociated with the proposed collection®r either Form 8606 or Form 1040,
Thursday, November 19, 1998. of information; whichever is applicable. The burden for
How the quality, utility, and clarity of reporting contributions is reflected in the
ADDRESSES: Send submissions tahe information to be collected may be enburden for Form 5498. The burden for re-
CC:DOM:CORP:R (REG-115393-98),hanced: porting distributions is reflected in the
room 5226, Internal Revenue Service, How the burden of complying with theburden for Form 1099-R.
POB 7604, Ben Franklin Station, Washproposed collections of information mayEstimated total annual reporting/record-
ington DC 20044. Submissions may bé&e minimized, including through the apkeeping burden: 125,000 hours (50,000
hand delivered between the hours of Blication of automated collection tech-hours for designating an IRA as a Roth
a.m. and 5 p.m. to: CC:DOM:CORP:Rniques or other forms of information techiRA, plus 75,000 hours for recharacteriz-
(REG-106177-97), Courier’'s Desk, Innology; and ing an IRA contribution).
ternal Revenue Service, 1111 Constitution Estimates of capital or start-up costs anBlstimated average annual burden per re-
Avenue NW, Washington DC. Alterna-costs of operation, maintenance, and puspondent/recordkeeper: 1 minute for des-
tively, taxpayers may submit commentghase of service to provide information. ignating an IRA as a Roth IRA and 30
electronically via the Internet by selecting The collections of information in theseminutes for recharacterizing an IRA con-
the “Tax Regs” option on the IRS Homeproposed regulations are in §81.408A—Zribution.
Page, or by submitting comments directlfl.408A-4, 1.408A-5, and 1.408A-7 Estimated number of respondents/record-
to the IRS Internet site at http://www.irs.This information is required by the IRS tokeepers: 3,150,000 (3,000,000 respon-
ustreas.gov/prod/tax_regs/comments.htmtomply with the provisions of the Tax-dents for designating an IRA as a Roth
The public hearing will be held in roompayer Relief Act of 1997, and in particuH{RA, plus 150,000 respondents for rechar-
2615, Internal Revenue Building, 1111ar, with section 408A(b), (c), and (d).acterizing an IRA contribution).

AGENCY: Internal Revenue ServicePaperwork Reduction Act
(IRS), Treasury.

ACTION: Notice of proposed rulema
ing and notice of public hearing.
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Estimated annual frequency of responsed408 and the regulations under section 408vith extensions) for the year of the con-
on occasion. apply to Roth IRAs to the extent they aréribution.

An agency may not conduct or sponsonot inconsistent with section 408A or The proposed regulations define the
and a person is not required to respond tthese proposed regulations. terms compensation and modified ad-
a collection of information unless it dis- Section 408A(b) defines a Roth IRA agusted gross income. The definition of
plays a valid control number assigned bgn individual retirement plan which iscompensation is the same as that applica-
the Office of Management and Budget. designated at the time of its establishmeile under section 219(f)(1) for determin-

Books or records relating to a collecas a Roth IRA. That section also grantsng the amount, if any, that a taxpayer
tion of information must be retained ashe Secretary of the Treasury authority tanay contribute to a traditional IRA. This
long as their contents may become mateprescribe the manner for designating adefinition does not include amounts trans-
ial in the administration of any internalindividual retirement plan as a Roth IRAferred from one individual to another by
revenue law. Generally, tax returns an&roposed §1.408A-2 provides that a Rothift (for example, a gift from a parent to a
tax return information are confidential, adRA instrument must clearly designate thehild). The definition of modified ad-

required by 26 U.S.C. 6103. IRA as a Roth IRA, and that designationusted gross income is based on the defin-
cannot later be changed. Thus, a taxpayiion of adjusted gross income applicable
Background may not designate an IRA as a Roth IRAInder section 219(g)(3)(A) for determin-

Section 408A of the Internal Revenuédnd later redesignate the Roth IRA as mg the amount, if any, that a taxpayer
Code (Code), which was added by sectiofiaditional IRA or otherwise treat the Rothmay deduct for a contribution to a tradi-
302 of the Tétxpayer Relief Act of 1997 /RA as though it were a traditional IRAtional IRAwhere the taxpayer is an active

Public Law 105-34 (111 Stat. 788) estaOr Federal tax purposes. participant in an employee plan. How-

lishes the Roth IRA as a new type of indi o ever, tr_\e definition pf modified adjusted
vidual retirement plan, effective for tax_ReguIar Contributions gross income applicable to Roth IRAs
able years beginning on or after January Proposed §1.408A-3 sets forth ruleBrovides that any amount includible in
1, 1998. The provisions of section 4084egarding regular (i.e., non-conversionPross income because of a Roth IRA con-
were amended by the Internal Revenueontributions to a Roth IRA. Unlike con-Version is disregarded in determining
Service Restructuring and Reform Act ofributions to traditional IRAs, contribu- Medified adjusted gross income. Addi-
1998, Public Law 105-206 (112 Stattions to Roth IRAs are not deductiblgiionally, for taxable years beginning after
685). under any circumstances. A taxpayer®€cember 31, 2004, modified adjusted
A Roth IRA generally is treated underregular contributions to all his or her RotH"0SS income does not include the amount
the Code like a traditional IRA with sev-IRAs for a year are limited to the lesser off @ny required minimum distribution
eral significant exceptions. Similar to tra$2,000 or the taxpayer’s compensation fdfom an IRA for purposes of determining
ditional IRAs, income on undistributedthat year. As with traditional IRAs, a spe£onversion eligibility.
amounts accumulated under a Roth IRAisial rule for married taxpayers permits AS With traditional IRAs, regular con-
exempt from Federal income tax, andne spouse to treat the other spouse@Putions to a Roth IRA may be made as
contributions to Roth IRAs are subject taompensation as his or her own for puf@t€ as the Roth IRA owner’s Federal in-
specific limitations. Unlike traditional poses of the limit on regular contribu-COMe tax return due date (not including
IRAs, contributions to Roth IRAs cannottions. The limit is reduced by any€Xtensions) for the taxable year to which
be deducted from gross income, but qualamounts that the taxpayer contributes fdf'€Y relate. Thus, Roth IRA contributions
fied distributions from Roth IRAs are ex-that year to an individual retirement plari"@y be made by most taxpayers for tax-
cludable from gross income. These prosther than a Roth IRA (although employefPI€ year 1998 at any time until April 15,
posed regulations set forth specific rulesontributions, including elective contribu-1999: Unlike traditional IRAs, contribu-
for Roth IRAs in accordance with the protions, to a SEP or SIMPLE IRA Plan dolions to @ Roth IRAmay be made after the
visions of section 408A. not reduce the contribution limit). Addi- ROth IRAowner has reached agesr0
tio.naIIy,.the contribution limit (dfater- Conversions
mined without regard to any reduction for
General Provisions and Establishment oftraditional IRA contributions) is phased Proposed §1.408A-4 provides rules re-
Roth IRAs out for modified adjusted gross incomegarding Roth IRA conversions. In gen-
between $95,000 and $110,000 for singleral, a taxpayer whose modified adjusted
Proposed §1.408A-1 contains generabxpayers, between $150,000 andross income does not exceed $100,000
provisions regarding Roth IRAs, and pro$160,000 for married taxpayers filingmay “convert” an amount held in a non-
posed 8§1.408A-1 contains provisions rgeint returns, and between $0 and $10,00Roth IRA (i.e., a traditional IRA or SIM-
garding the establishment of Roth IRAsfor married taxpayers filing separate rePLE IRA) to a Roth IRA. The conversion
As described in proposed §1.408A-1, turns. Any contribution in excess of themay be made in one of three ways: (1) a
Roth IRA is treated for Federal tax pur-contribution limit is subject to the 6-per-distribution from a non-Roth IRA may be
poses in the same manner as an individuaént excise tax under section 4973 unlesslled over to a Roth IRA within 60 days;
retirement plan except as otherwise prat is distributed to the taxpayer (with allo-(2) an amount in a non-Roth IRA of one
vided in section 408A and the proposedable net income) under section 408(d)(4)nancial institution may be transferred in
regulations. Thus, all the rules of sectioby the Federal income tax return due date trustee-to-trustee transfer to a Roth IRA

Explanation of Provisions
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of a different financial institution; or (3) pose, in the case of a conversion effecteaf any such distribution. Under the pro-
an amount in a non-Roth IRA may beby an actual distribution and rollover conposed regulations, if a non-Roth IRA
transferred to a Roth IRA of the same fitribution (rather than a trustee-to-trusteewner has reached age’stany amount
nancial institution. (In the third case, ndransfer or a transfer between IRAs of thdistributed (or treated as distributed be-
physical transfer of assets is necessargame financial institution), the year of thecause of a conversion) from the IRA for
but the instrument governing the nondistribution from the non-Roth IRA is thethat year consists of the required mini-
Roth IRA must, of course, be replaced byear that the conversion amount is inmum distribution to the extent that an
a Roth IRA instrument.) The conversiorcludible in gross income. amount equal to the required minimum
amount must be a qualified rollover con- The conversion amount generally is nodlistribution for that year has not yet been
tribution under section 408A(e) andsubject to the 10-percent additional taxistributed (or treated as distributed).
therefore, must satisfy section 408(d)(3under section 72(t). However, sectiomhus, if a taxpayer who is required to re-
(other than the one-rollover-per-year rul@d08A(d)(3)(F) provides that the 10-per-ceive a minimum distribution of $10,000
of that section). Any amount distributedcent tax applies to a distribution of a confrom his or her non-Roth IRA for a tax-
from a non-Roth IRA prior to the 1998version amount made within the 5-taxable year attempts to convert $11,000 to a
taxable year may not be contributed to able-year period beginning with theRoth IRA prior to receiving the required
Roth IRA as a conversion contribution. taxable year in which the conversion taninimum distribution, $10,000 of the
In the case of a conversion made bwhich it is attributable was made. Addi-conversion amount would be treated as
means of a distribution and rollover contionally, the proposed regulations provideéhe required minimum distribution and
tribution, the $100,000 limit applies to thethat a taxpayer’s conversion of an amountould be ineligible for conversion. This
year in which the distribution from thefrom a non-Roth IRA from which the tax-result is not affected by the means
non-Roth IRA is made. For married taxpayer was receiving a series of substathrough which the taxpayer effects the
payers, the $100,000 limit applies to théially equal periodic payments under seceonversion or by whether an amount
joint modified adjusted gross income otion 72(t)(2)(A)(iv) will not be treated as greater than or equal to $10,000 remains
the couple, and a married taxpayer filing a modification of that series under sectiom the taxpayer’s non-Roth IRA after the
separate return is not allowed to convei®2(t)(4) and thus will not trigger recaptureconversion.
regardless of modified adjusted gross imef the section 72(t) tax on previous distri-
come (although a taxpayer who has livetlutions from the non-Roth IRA as long afe
apart from his_ or her spouse for the_entirthe series (_)f subs_tantially equal periodic Proposed §1.408A—5 provides special
taxable year is treated as not married fgrayments is continued under the Rot{y,jes for the recharacterization of IRA

these purposes). IRA (or if section 72(t)(4) would other- ., n+ributions (including Roth IRA regular

The proposed regulations provide thawise not apply). and conversion contributions). Section
amounts held in a SEP IRA or a SIMPLE Taxpayers making conversions duringlOSA(d)(G) provides that, except as other-

IRA may be converted to a Roth IRA. In1998 are eligible for a 4-year spreadyise provided by the Secretary of the
the case of a SIMPLE IRA, a conversiomunder which a conversion amount can b?reasury, an IRA contribution that is
may be done only after the expiration ofncluded in income ratably over taxablg,snsferred to another IRA in a trustee-to-
the 2-year period described in sectioyears 1998 through 2001 rather thag stee transfer on or before the Federal
72(t)(6). See Q&A I-2 of Notice 98—4 solely in 1998. Special rules apply to thi$,.ome tax return due date (with exten-
(1998-2 I.R.B. 25). Once a SEP IRA o#-year spread if a taxpayer dies before ir%ions) for the taxable year of the contribu-
SIMPLE IRA has been converted to alusion of the full conversion amount. N is treated as made to the transferee
Roth IRA, the SEP IRA or the SIMPLE such a case, any remaining includible poira and not the transferor IRA. Section
IRA becomes a Roth IRA and ceases to lieon of the conversion amount generally408A(d)(6) requires that the transfer in-
part of a SEP or a SIMPLE IRA Plan;must be included in the taxpayer's grosg,de allocable net income on the contri-
thus, no SEP or SIMPLE IRA Plan contri-income for the taxable year that includeg tion and that no deduction be allowed
butions may be made to the Roth IRAthe date of his or her death. However, if); the contribution to the transferor IRA.
Amounts held in retirement plans othethe taxpayer’s surviving spouse is the solgy,iq statutory provision was intended to
than IRAs—such as section 401(a) qualibeneficiary of all the taxpayer’s ROthpermit a taxpayer who had converted an
fied plans and section 403(b) annuity contRAs (as determined under the aggregajmount held in a non-Roth IRA to a Roth
tracts—cannot be directly converted to &on rule of section 408A(d)(4)(A)), the |Ra and later discovered that his or her
Roth IRA. spouse may elect to continue applicatiog,yyified adjusted gross income for the
Any amount converted from a non-of the 4-year spread. Finally, the distribuyoa: of the conversion exceeded $100,000
Roth IRAto a Roth IRA s treated as distion of any amount attributable to a 1998, ~,rrect the conversion by retransferring
tributed from the non-Roth IRA andconversion to which the 4-year spread appe converted amount to a non-Roth IRA.
rolled over to the Roth IRA regardless oplies will accelerate the inclusion of anyrpq proposed regulations interpret section
the actual means by which the conversioamount otherwise deferred to a later ta)QIOSA(d)(G) liberally to provide broad re-
is effected. The conversion amount igble year. lief to taxpayers who wish to change the
generally includible in gross income for A required minimum distribution may 5¢ure of an IRA contribution (and not
the year of the conversion under sectionsot be converted to a Roth IRA becaussrﬂy to allow taxpayers to correct Roth
408(d)(1) and 408(d)(2). For this pur-section 408(d)(3)(E) prohibits the rolloverp o conversions for which they were in-
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eligible). Moreover, the proposed regulato a SIMPLE IRA) and employer contri-a qualified distribution. Generally, the
tions make application of sectionbutions under a SIMPLE IRA Plan or a5-taxable-year period with respect to a
408A(d)(6) elective by the taxpayer andSEP. The proposed regulations also prdeneficiary’s inherited Roth IRA is deter-
permit the taxpayer to recharacterize allide that, once an amount has been comined independently of the 5-taxable-
or any portion of an IRA contribution.  tributed to an IRA, any tax-free rolloveryear period for any Roth IRA of which the
Under the proposed regulations, a taxer transfer of that amount to another IRf&eneficiary is the owner. However, if the
payer may elect whether to recharacteriz@éay be disregarded in applying théeneficiary of a Roth IRA s the surviving
a contribution made to one type of IRA bytecharacterization rules. Thus, for exanspouse of the Roth IRA owner and if the
having it transferred in a trustee-to-trustegle, if a taxpayer contributes $2,000 to &urviving spouse owns his or her own
transfer to a different type of IRA. AsRoth IRA during a taxable year and rollsRoth IRA, the 5-taxable-year period for
with a conversion, a recharacterizatiofhat contribution over to another RotHoth the Roth IRA of which the surviving
can be effected simply by transferringRA during the following taxable year, thespouse is the beneficiary and the Roth
IRA assets between two IRAs of a singlegllover between Roth IRAs is disre-IRA of which the surviving spouse is the
financial institution. Regardless of howgarded, and the taxpayer may recharactédwner ends with the earlier of the 5-tax-
effected, a recharacterization transfer ige the $2,000 Roth IRA contribution byable-year periods for the two Roth IRAs.
not considered a rollover for purposes dhaving it transferred from the second A Roth IRA distribution other than a
the one-rollover-per-year rule of sectionroth IRA to a traditional IRA in accor- qualified distribution is generally includi-
408(d)(3). The taxpayer makes the elegance with section 408A(d)(6) and th&le in the taxpayer’s gross income to the

tion to recharacterize by notifying bothproposed regulations. extent that the distribution, when added to
the transferor IRA trustee and the trans- all prior distributions from the taxpayer’s
feree IRA trustee and by providing certairPistributions Roth IRAs (whether or not those distribu-

information to these trustees (including a . tions were qualified distributions) ex-
direction to make the transfer). Notifica- Proposed 81.408A—6 prov@e; rulgs foEeeds the taxpayer’s total contributions to
tion to the trustees constitutes the ta>$—he treatme_nt of Roth IRA d_lstrlbu_tlor)s.a" his or her Roth IRAs. To the extent in-
payer’'s election to apply sectionur‘Oler section 408A(d), qua||f|e_d d'St_”b'cIudibIe in gross income, such a distribu-
408A(d)(6), and the taxpayer cannot re,l-mOns frqm a Roth IRA are nOt,'nC,IUd'_bletion will also be subject to the 10-percent
voke or modify that election after thel 9r0SS income. A qualified distribution , y4itional tax of section 72(t) unless there
recharacterization transfer has been madg.2 distribution that is both (1) made aftejg 5y applicable exception under that sec-
A recharacterized contribution will bethe _end Of the 5-ta_1xable—year period th<"Hon. Such a distribution, however, will
treated for Federal income tax purposes R€9ins with the first taxable year for,, pe includible in gross income if it is
having been contributed to the transfere@Nich an individual first makes any reguygieq over to another Roth IRA in accor-
IRA (rather than the transferor IRA) onl@ Or conversion contribution to a Rothyance with section 408(d)(3). Also, a dis-
the same date and for the same taxabl@A and (2) made at any time after thption of an excess contribution under
year that the contribution was initially R0th IRA owner has reached age’59 section 408(d)(4) is not includible in
made to the transferor IRA. In effect, thénade to a beneficiary (or to the Roth IRAy o5 income (although the allocable net
transferee IRA “steps into the shoes” oPWner’s estate) after the Roth IRAjcome that must be distributed with the
the transferor IRA with respect to the taxWner's death, attributable to the Rothycess contribution is includible in gross
payer’s original contribution. IRA owner’s being disabled within thencome for the taxable year of the excess
The recharacterization transfer must in€aning of section 72(m)(7), or made fogontripution).
clude allocable earnings on the origina® first-time home purchase to which sec- The proposed regulations provide ag-
contribution, and the proposed regulationon 72(t)(2)(F) applies. The proposedyregation and ordering rules for Roth
provide that the rules of Treasury Regulaegulations provide that any distributionRAs in accordance with section
tions §1.408—4(c)(2)(ii) apply for deter-from a Roth IRA made to the surviving408A(d)(4). Under these rules, a Roth
mining such allocable earnings. If thespouse of a Roth IRA owner who hasrA is not aggregated with a non-Roth
original contribution has experienced neelected to treat the Roth IRA as his or hgRA, but all a taxpayer's Roth IRAs are
losses as of the time of the recharacteriz@wn in accordance with the terms of theiggregated with each other. Roth IRA dis-
tion, the transfer of the entire original contrust instrument or under Q&A-4 of Pro-tributions are treated as made first from
tribution less such losses will generallyposed Treasury Regulations §1.408-8 Roth IRA contributions and second from
constitute a transfer of the entire contribunot treated as made after the Roth IR&arnings. Distributions that are treated as
tion. The taxpayer must treat the contribuewner’s death. made from contributions are treated as
tion as made to the transferee IRA on his The proposed regulations provide thatade first from regular contributions and
or her Federal income tax return for théhe 5-taxable-year period for determininghen from conversion contributions on a
year to which the original contribution (towhether a distribution is a qualified distri-first-in, first-out basis. A distribution allo-
the transferor IRA) relates. bution is not recalculated when a Rotltable to a particular conversion contribu-
Amounts that cannot be recharacterizelRA owner dies. Thus, if a Roth IRA tion is treated as consisting first of the por-
include amounts paid into an IRA by tax-owner contributes an amount to a Rottion (if any) of the conversion contribution
free rollover or transfer (other than dRA in 1998 and dies in 2004, a distributhat was includible in gross income by
rollover or transfer from a traditional IRA tion made to a beneficiary in 2004 will bereason of the conversion.
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The proposed regulations provide thathay delay distributions until the Rothbe in the form of a notice published in the
in applying these aggregation and ordetRA owner would have reached age¥r0 Internal Revenue Bulletin.
ing rules: all distributions from all of a or may treat the Roth IRA as his or her
taxpayer’'s Roth IRAs during a taxableown. Under the proposed regulationdéliance
year are aggregated; all regular contribusection 401(a)(9) appligs separately t.o Taxpayers may rely on these proposed
t|on'_5 m_a_de for the same taxable year to dRoth IRA§ and other retirement plans;' 'Fegulations for guidance pending the is-
the individual's Roth IF_2A§ are aggregate(alsq applies separgtgly to Roth IRAs ing ance of final regulations. If, and to the
and addgd tp the undlgtrlbuted total reglherited by a beneficiary from one de,ce'extent, future guidance is more restrictive
lar contanhons for_ prior taxabl_e yearsdent and_a_ny qthe'r Roth IRAs of ,Wh'cﬁhan the guidance in these proposed regu
gll conversion contributions received Fiur.the beneficiary is either the beneficiary Ofations, the future guidance will be ap-
ing the same taxable year by all the indianother decedent or the owner. plied without retroactive effect.
vidual's Roth IRAs are aggregated (with a The proposed regulations provide that
special rule for a conversion contributiorsection 3405 withholding applies to distriProposed Effective Date
made by distribution during 1998 andoutions from Roth IRAs and to Roth IRA , )
rollover during 1999 to which the 4-yearconversions (although transition relief is These regulations are applicable to tax-
spread applies); and rollovers betweeprovided for 1998 conversions effecte@Ple Years beginning on or after January
Roth IRAs are disregarded. The proposday means of direct transfers of funds bel: 1998, the effective date for section
regulations also provide special rules foween IRAs). The proposed regulation§08A:
applying the aggregation and orderingprovide that the basis O_f property diStribSpecial Analyses
rules in the case of recharacterizationgted from a Roth IRA is its fair market
under section 408A(d)(6). Distributionsvalue as of the date of the distribution and It has been determined that this notice
of excess contributions and allocable ndhat any amount distributed from a Rottof proposed rulemaking is not a signifi-
income pursuant to section 408(d)(4) artRA and contributed to a retirement plarcant regulatory action as defined in Exec-
treated differently under the orderingother than a Roth IRA is not a rolloverutive Order 12866. Therefore, a regula-
rules. Specifically, an excess contributioigontribution under section 408(d)(3) or dory assessment is not required. It also
that is distributed under section 408(d)(4ylualified rollover contribution under sec-has been determined that section 553(b)
is treated as though it was never coriion 408A(e). The proposed regulation®f the Administrative Procedure Act (5
tributed, and any allocable net incomélso provide that a transfer of a Roth IRAJ.S.C. chapter 5) does not apply to these
thereon is includible in gross income foPY gift would constitute an assignment ofegulations. Further, it is hereby certified,
the taxable year of the contribution withthe Roth IRA, with the effect that the aspursuant to sections 603(a) and 605(b) of
out regard to whether the taxpayer stil$ets of the Roth IRA would be deemed tthe Regulatory Flexibility Act, that the
has undistributed basis in his or her Rothe distributed to the Roth IRA owner andcollection of information in these regula-
IRAs. The proposed regulations providéccordingly, treated as no longer held in #ions will not have a significant economic
that, for purposes of these Ordering ru|e8,0th IRA. impaCt on a substantial number of small
different types of contributions are allo- . . entities. The cost of the collection infor-
Cated proyrg_ta among mu|t|p|e Roth |RAReportlng ReqUIrements mation iS inSigniﬁcant because the pl’i-
beneficiaries after the Roth IRA owner’s Proposed 1.408A—7 sets out the reporf@"Y reporting burden is on the individual
death. ing requirements applicable to RotHnd not the _smaII entity. .Therefore the
Unlike traditional IRAs, the pre-death|RAs. In general, Roth IRA trustees (in_collectlop of mformgtpn will not have a
minimum distribution rules of sectionscluding custodians and issuers) are suftPstantial economic impact. Therefore,
408(a)(6) and 408(b)(3) (which incorpodect to the same reporting requirement& regulatory erXIb.IIIt.y. analysis under the
rate the rules of section 401(a)(9)) do nahat apply to trustees of traditional IRAsR€gulatory Flexibility Act (5 U.S.C.
apply to Roth IRAs. Under the proposeHowever, the instructions to applicablé"@pter 6) is not required. Pursuant to
regulations, on the death of a Roth IRAFederal tax forms modify the informationS€Ction 7805(f) of the Internal Revenue
owner, the rules in Proposed Treasurgenerally required from Roth IRA trustee-0de. this notice of proposed rulemaking
Regulations §1.408—8 apply as though th@s well as Roth IRA owners) in certainVill be submitted to the Chief Counsel for
Roth IRA owner died before his or her recircumstances. For example, conversiorfsdvocacy of the Small Business Admin-
quired beginning date. Thus, the entireequire the filing of a Form 1099-R and dstration for comment on its impact on
amount of the Roth IRA must generallyForm 8606. The proposed regulations irsMall business.
be distributed within five years Qf theclude.spe.cial rules for.reporting of recharc o mments and Public Hearing
Roth IRA owner’s death unless it is dis-acterization transactions. Trustees are
tributed over the life expectancy of a despermitted to rely on reasonable represen- Before these proposed regulations are
ignated beneficiary beginning prior to theations of a Roth IRA owner or distributeeadopted as final regulations, considera-
end of the calendar year following than discharging their reporting obligations.tion will be given to any written com-
year of the owner’s death. The proposed The IRS is issuing additional guidancenents (preferably a signed original and
regulations also provide that, where then the reporting requirements applicableight (8) copies) that are submitted timely
sole beneficiary of a Roth IRAis the Rothto Roth IRAs and on other changes in tho the IRS. All comments will be avail-
IRA owner’s surviving spouse, the spouséaws relating to IRAs. This guidance willable for public inspection and copying.
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A public hearing has been schedule@1.408A—7 also issued under 26 U.S.(QRoth IRAs under the Internal Revenue
for Thursday, December 10, 1998, begird08A. Code. For example, eligibility to con-
ning at 10 a.m. in room 2615 of the Inter§1.408A—8 also issued under 26 U.S.Qribute to a Roth IRA is subject to special
nal Revenue Building, 1111 Constitutiord08A. modified AGI (adjusted gross income)
Avenue, NW, Washington, DC. Becaus&1.408A-9 also issued under 26 U.S.Qimits; contributions to a Roth IRA are
of access restrictions, visitors will not bed08A. * * * never deductible; qualified distributions
admitted beyond the Internal Revenue Par. 2. An undesignated centerheadinigom a Roth IRA are not includible in
Building lobby more than 15 minutes beand 881.408A—0 through 1.408A-9 argross income; the required minimum dis-

fore the hearing starts. added to read as follows: tribution rules under section 408(a)(6)
The rules of 26 CFR 601.601(a)(3) . and (b)(3) (which generally incorporate

apply to the hearing. Roth IRAs; Questions and Answers  he provisions of section 401(a)(9)) do not
Persons who wish to present oral COMg1 408A-0 Table of contents. apply to a Roth IRA during the lifetime of

ments at the hearing must submit written the owner; and contributions to a Roth

comments and an outline of the topics to This table of contents lists the regulaiRA can be made after the owner has at-
be discussed and the time to be devotedtions relating to Roth IRAs under sectiortained age 78.
each topic (preferably a signed originalO8A of the Internal Revenue Code as fol- o
and eight (8) copies) by Thursday, Nolows: 81.408A-2 Establishing a Roth IRA.
vember 19, 1998. 81.408A-1 Roth IRAs in general. Q-1. Who can establish a Roth IRA?
A period of 10 minutes will be allotted 81.408A—2 Establishing a Roth IRA. A-1. Except as provided in A-3 of this
to each person for making comments. §1.408A-3 Contributions to Roth IRAs. section, only an individual can establish a
An agenda showing the scheduling 0§1.408A-4 Converting amounts to Rotthqih IRA. In addition, in order to be eli-

the sp_eakers will b_e _prepare(_j after thlRAs. _ _ gible to contribute to a Roth IRA for a
deadline for receiving outlines has§1.408A-5 Recharacterized Cont”b”particular year, an individual must satisfy

passed. Copies of the agenda will beons. o certain compensation requirements and
available free of charge at the hearing. 81.408A—6 Distributions. adjusted gross income limits (see

. ) §1.408A-7 Reporting. §1.408A-3 A-3).
Drafting Information §1.408A-8 Definitions. Q-2. How is a Roth IRA established?
The principal author of the proposedl-408A-9 Effective date. A-2. A Roth IRA can be established
regulations is Cathy A. Vohs, Office °f§1.408A—1 Roth IRAs in general. with any bank, insurance company, or
Associate Chief Counsel (Employee Ben- other person authorized in accordance
efits and Exempt Organizations). How- Q-1 What is a Roth IRA? with 81.408-2(e) to serve as a trustee

ever, other personnel from the IRS and A-1. (a) A Roth IRA is a new type of with respect to IRAs. The document es-
Treasury Department participated in theindividual retirement plan that individualstablishing the Roth IRA must clearly des-
development. can use, beginning in 1998. Roth IRAsgnate the IRA as a Roth IRA, and this
* ok ok % % are described in section 408A, which wadesignation cannot be changed at a later
added by the Taxpayer Relief Act of 199@date. Thus, an IRAthat is designated as a
Proposed Amendments to the Regulation@RA 97), Public Law 105-34 (111 Stat.Roth IRA cannot later be treated as a tra-
788). ditional IRA. However, see §1.408A-5
(b) Roth IRAs are treated like tradi-of this section for rules for recharacteriz-
tional IRAs except where the Internaling certain IRA contributions.
PART 1—INCOME TAXES Revenue Code specifies different tr(_aat— Q-3. Canan emp!oyer or an association
ment. For example, aggregate contribusf employees establish a Roth IRA to hold
Paragraph 1. The authority citation fotions (other than by a conversion or othetontributions of employees or members?
part 1 is amended by adding entries in nuellover) to all an individual’s Roth IRAs  A-3. Yes. Pursuant to section 408(c),
merical order to read in part as follows: are not permitted to exceed $2,000 for an employer or an association of employ-
Authority: 26 U.S.C. 7805 * * * taxable year. Further, income earned opes can establish a trust to hold contribu-
81.408A-1 also issued under 26 U.S.Gunds held in a Roth IRA is generally notions of employees or members made
408A. taxable. Similarly, the rules of sectionunder a Roth IRA. Each employee’s or
§1.408A-2 also issued under 26 U.S.C108(e), such as the loss of exemption aghember’s account in the trust is treated as
408A. the account where the owner engages inaaseparate Roth IRA that is subject to the
81.408A-3 also issued under 26 U.S.Chrohibited transaction, apply to Rothgenerally applicable Roth IRA rules. The
408A. IRAs in the same manner as to tradition@mployer or association of employees
81.408A—-4 also issued under 26 U.S.AGRAs. may do certain acts otherwise required by
408A. Q-2. What are the significant differ-an individual, for example, establishing
81.408A-5 also issued under 26 U.S.Gnces between traditional IRAs and Rotand designating a trust as a Roth IRA.
408A. IRAs? Q-4. What is the effect of a surviving
81.408A-6 also issued under 26 U.S.C. A-2. There are several significant dif-spouse of a Roth IRA owner treating an
408A. ferences between traditional IRAs andRA as his or her own?

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:
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A-4. If the surviving spouse of a RothA-3 is phased out between certain level&A contribution of $1,340 and because C's total
IRA owner treats a Roth IRA as his or heof modified AGI. For an individual who 'RA contributions do not exceed $2,000, C's Roth

own as of a date, from that date forwards not married, the dollar amount jgRAcontribution does not exceed the maximum per-

the Roth IRA is treated as though it wer@hased out ratably between modified AGrInISSIbIe contribution.
established for the benefit of the survivingf $95,000 and $110,000; for a married Q-4. How is compensation defined for
spouse and not the original Roth IRAndividual filing a joint return, between purposes of the Roth IRA contribution
owner. Thus, for example, the survivingnodified AGI of $150,000 and $160,000]imit?
spouse is treated as the Roth IRA ownend for a married individual filing sepa- A-4. For purposes of the contribution
for purposes of applying the minimumrately, between modified AGI of $0 andiimit described in A-3 of this section, an
distribution requirements under sectior$10,000. For this purpose, a married indindividual’'s compensation is the same as
408(a)(6) and (b)(3). Similarly, the sur-vidual who has lived apart from his or hekhat used to determine the maximum con-
viving spouse is treated as the Roth IRApouse for the entire taxable year and wheibution an individual can make to a tra-
owner rather than a beneficiary for purfiles separately is treated as not marrie@itional IRA. This amount is defined in
poses of determining the amount of anynder section 408A(c)(3)(A), in applyingsection 219(f)(1) to include wages, com-
distribution from the Roth IRA that is in- the phase-out, the maximum amount ifissions, professional fees, tips, and
cludible in gross income and whether theounded up to the next higher multiple obther amounts received for personal ser-
distribution is subject to the 10-percen$10 and is not reduced below $200 untijices, as well as taxable alimony and sep-
additional tax under section 72(t). completely phased out. arate maintenance payments received
(c) If an individual makes regular con-ynder a decree of divorce or separate
butions to both traditional IRAs and maintenance. Compensation also in-
Q-1. What types of contributions areR0th IRAS for a taxable year, the maxicjudes earned income as defined in sec-
permitted to be made to a Roth IRA? ~ Mum limit for the Roth IRAis the lessertion 401(c)(2), but does not include any
A-1. There are two types of contribu-°"— ) ) amount received as a pension or annuity
tions that are permitted to be made to F (1) The amount described in paragrapfyr as deferred compensation. In addition,
Roth IRA: regular contributions and quali- a) of this A-3 reduced by the amounjnder section 219(c), a married individual
fied rollover contributions (including con- ONtributed to traditional IRAs for the filing a joint return is permitted to make
version contributions). The term regulaf@xable year; and o an IRA contribution by treating his or her
contributions means contributions other (2) The amount described in paragrapipouse’s higher compensation as his or
than qualified rollover contributions. (b) of this A-3. Employer contributions, her own, but only to the extent that the
Q-2. When are contributions permittednCIUd'ng elective deferrals, made under 8pouse’s compensation is not being used
to be made to a Roth IRA? SEP or SIMPLE IRA Plan on behalf of ango; purposes of the spouse making a con-
A-2. (a) The provisions of sectionNdvidual (including a self-employed in-ribytion to a Roth IRA or a deductible

408A are effective for taxable years pedividual) do not reduce the amount of thonripution to a traditional IRA.

individual’'s maximum regular contribu-

8§1.408A-3 Contributions to Roth IRAs. tri

ginning on or after January 1, 1998.. Q-5. What is the significance of modi-
Thus, the first taxable year for which con!'®"" — _ fied AGI and how is it determined?
tributions are permitted to be made to a (d) The rules in this A-3 are illustrated - 5.5 Modified AGI is used for pur-
Roth IRA by an individual is the individ- y the following examples: poses of the phase-out rules described in
ual’'s taxable year beginning in 1998. Example 1.In 1998, unmarried, calendar-yearA-3 Of this section and for purposes of the

(b) Regular contributions for a particu-taxpayer B, age 60, has modified AGI of $40,0066100,000 modified AGI limitation de-
lar taxable year must generally be cor@nd compensation of $5,000. For 1998, B can corcribed in §1.408A—4 A-2(a) (relating to

rbuted by the due date (not incuding ext e 54 o 000 o  faaters £ ity for conversion). AS defined i
tensions) for filing a Federal income taxgpag. section 408A(c)(3)(C)(i), modified AGl is

return for that taxable year. (See Example 2.The facts are the same asiample th€ same as adjusted gross income under
§1.408A-5 regarding recharacterization. However, assume that B violates the maximunsection 219(g)(3)(A) (used to determine
of certain contributions.) re?“';}tf_ Conlt:g)xﬂond'gitogg fomgbl:;ifl‘g ffvoigggthe amount of deductible contributions
. . raditional an , 0 a RO or . e

Q-3. What is the ma)_(lmqm aggre,gajtéhe $2,000 to B's Roth IRA would be an excessthaF can be made.to a traqmonal IRA by
amount of regular contributions an indi-contibution to B's Roth IRA for 1998 because andn INdividual who is an active participant
vidual is eligible to contribute to a Rothindividual's contributions are applied first to a tradi-in @an employer-sponsored retirement
IRA for a taxable year? tional IRA, then to a Roth IRA. plan), except that any conversion is disre-

A-3. (a) The maximum aggregate Example3.The facts are the same asixample garded in determining modified AGI. For

amount that an individual is eligible to™ &XceP! that B's compensation is $900. The.max'fzxample, the deduction for contributions
mum amount B can contribute to either a traditiona

contribute to all his or her Roth IRAS as §ra or a Roth (or a combination of the two) for 0 &n IRA is not tak_er_l into account for
regular contribution for a taxable year i9998 is $900. purposes of determining adjusted gross
the same as the maximum for traditional Example 4.In 1998, unmarried, calendar-yearincome under section 219 and thus does
IRAs: $2,000 or, if less, that individual'staxpayer C, age 60, has modified AGI of $100,00gt apply in determining modified AGI

. and compensation of $5,000. For 1998, C co
compensation for the year. tributes $800 to a traditional IRA and $1,200 to rallfor Roth IRA purposes.

(b) For Roth IRAs, the maximum g |RA. Because C's $1,200 Roth IRA contribu- Q-6 1S @ required minimum distribu-
amount described in paragraph (a) of thigon does not exceed the phased-out maximum Rotion from an IRA for a year included in in-
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come for purposes of determining modi- (1) An amount distributed from a tradi-ineligible to make a conversion (a failed
fied AGI? tional IRAis contributed (rolled over) to aconversion)?

A-6. (a) Yes. For taxable years beginRoth IRA within 60 days after the distrib- A-3. (a) Yes. See §1.408A-5 for rules
ning before January 1, 2005, any requiredtion; permitting a failed conversion amount to
minimum distribution from an IRA under (2) An amount in a traditional IRA is be recharacterized as a contribution to a
section 408(a)(6) and (b)(3) (which gentransferred in a trustee-to-trustee transféraditional IRA. If the requirements in
erally incorporate the provisions of secfrom the trustee of the traditional IRA to81.408A-5 are satisfied, the failed con-
tion 401(a)(9)) is included in income forthe trustee of the Roth IRA; or version amount will be treated as having
purposes of determining modified AGI. (3) An amount in a traditional IRA is been contributed to the traditional IRA

(b) For taxable years beginning aftetransferred to a Roth IRA maintained byand not to the Roth IRA.

December 31, 2004, and solely for purthe same trustee. (b) If the contribution is not recharac-
poses of the $100,000 limitation applica- (c) Any converted amount is treated aterized in accordance with §1.408A-5,
ble to conversions, modified AGI doesa distribution from the traditional IRA andthe contribution will be treated as a regu-
not include any required minimum distri-a qualified rollover contribution to the lar contribution to the Roth IRA and, thus,
butions from an IRA under sectionRoth IRA for purposes of section 408 anén excess contribution subject to the ex-
408(a)(6) and (b)(3). section 408A, even if the conversion icise tax under section 4973 to the extent

Q-7. Does an excise tax apply if an inaccomplished by means of a trustee-tdhat it exceeds the individual's regular
dividual exceeds the aggregate regularustee transfer or a transfer betweecontribution limit. Additionally, the dis-
contribution limits for Roth IRAs? IRAs of the same trustee. tribution from the traditional IRA will not

A-7. Yes. Section 4973 imposes an an- Q-2. What are the modified AGI limi- be eligible for the 4-year spread and will
nual 6-percent excise tax on aggregatation and joint filing requirements for be subject to the additional tax under sec-
amounts contributed to Roth IRAs thatonversions? tion 72(t) (unless an exception under that
exceed the maximum contribution limits A-2. (a) An individual with modified section applies).
described in A-3 of this section. Any con-AGI in excess of $100,000 for a taxable Q-4. Do any special rules apply to a
tribution that is distributed, together withyear is not permitted to convert an amourgonversion of an amount in an individ-
net income, from a Roth IRA on or beforgo a Roth IRA during that taxable yearual's SEP IRA or SIMPLE IRA to a Roth
the tax return due date (plus extensiongis $100,000 limitation applies to thelRA?
for the taxable year of the contribution isaxable year that the funds are paid from A-4. (a) An amount in an individual’s
treated as not contributed. Net incomghe traditional IRA, rather than the yealSEP IRA can be converted to a Roth IRA
described in the previous sentence is ifthey are contributed to the Roth IRA.  on the same terms as an amount in any
cludible in gross income for the taxable (b) If the individual is married, he orother traditional IRA.
year in which the contribution is madeshe is permitted to convert an amount to a (b) An amount in an individual's SIM-
Section 4973 applies separately to an inRoth IRA during a taxable year only if thePLE IRA can be converted to a Roth IRA
dividual's Roth IRAs and other IRAs.  jndividual and the individual’s spouse fileon the same terms as a conversion from a

. a joint return for the taxable year that théraditional IRA, except that an amount dis-
?ééOSA_A' Converting amounts to Roth funds are paid from the traditional IRA.tributed from a SIMPLE IRA during the 2-
' In this case, the modified AGI subject toyear period described in section 72(t)(6),

Q-1. Can an individual convert anthe $100,000 limit is the modified AGI which begins on the date that the individ-
amount in his or her traditional IRA to aderived from the joint return using theual first participated in any SIMPLE IRA
Roth IRA? couple’s combined income. The only exPlan maintained by the individual's em-

A-1. (a) Yes. An amount in a tradi-ception to this joint filing requirement isployer, cannot be converted to a Roth
tional IRA may be converted to anfor anindividual who has lived apart fromlRA. Pursuant to section 408(d)(3)(G), a
amount in a Roth IRAif two requirementshis or her spouse for the entire taxabldistribution of an amount from an individ-
are satisfied. First, the IRA owner musyear. If the married individual has livedual's SIMPLE IRA during this 2-year pe-
satisfy the modified AGI limitation de- apart from his or her spouse for the entirgod is not eligible to be rolled over into an
scribed in A-2(a) of this section and, iftaxable year, then such individual canRA that is not a SIMPLE IRA and thus
married, the joint filing requirement de-treat himself or herself as not married focannot be a qualified rollover contribu-
scribed in A-2(b) of this section. Secondpurposes of this paragraph, file a separat®on. This 2-year period of section
the amount contributed to the Roth IRAreturn and be subject to the $100,00008(d)(3)(G) applies separately to the con-
must satisfy the definition of a qualifiedlimit on his or her separate modified AGl tributions of each of an individual's em-
rollover contribution in section 408A(e) In all other cases, a married individual fil-ployers maintaining a SIMPLE IRA Plan.
(i.e., it must satisfy the requirements for &g a separate return is not permitted to (c) Once an amount in a SEP IRA or
rollover contribution as defined in sectionconvert an amount to a Roth IRA, regardSIMPLE IRA has been converted to a
408(d)(3), except that the one-rolloveriess of the individual's modified AGI. Roth IRA, it is treated as a contribution to
per-year limitation in section 408(d)(3)- Q-3. Is a remedy available to an india Roth IRA for all purposes. Future con-
(B) does not apply). vidual who, intending to make a convertributions under the SEP or under the

(b) An amount can be converted by angion, contributes amounts from a tradiSIMPLE IRA Plan may not be made to
of three methods— tional IRA to a Roth IRA, but who is the Roth IRA.
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Q-5. Can amounts in other kinds of re- A-7. (a) Any amount that is convertedactivities. However, as provided in
tirement plans be converted to a Rotlo a Roth IRA is includible in gross in-81.408A-3 A-5, the taxable conversion
IRA? come as a distribution according to th@amount (and any resulting change in other

A-5. No. Only amounts in anotherrules of section 408(d)(1) and (2) for theelements of adjusted gross income) is dis-
IRA can be converted to a Roth IRA. Fotaxable year in which the amount is disregarded for purposes of determining
example, amounts in a qualified plan otributed or transferred from the traditionaimodified AGI for section 408A.
annuity plan described in section 401(alRA. Thus, any portion of the distribution Q-10. Can an individual who makes a
or 403(a) cannot be converted directly tor transfer that is treated as a return df998 conversion elect not to have the 4-
a Roth IRA. Also, amounts held in an anbasis under section 408(d)(1) and (2) igear spread apply and instead have the
nuity contract or account described in seaiot includible in gross income as a resulull taxable conversion amount includible
tion 403(b) cannot be converted directhof the conversion. in gross income for 19987
to a Roth IRA. (b) The 10-percent additional tax under A-10. Yes. Instead of having the tax-

Q-6. Can an individual who has at-section 72(t) generally does not apply t@able conversion amount for a 1998 con-
tained at least age %My the end of a cal- the taxable conversion amount. But seeersion included over 4 years as provided
endar year convert an amount distributeg1.408A—6 A-5 for circumstances undeunder A-8 of this section, an individual
from a traditional IRA during that year towhich the taxable conversion amountan elect to include the full taxable con-
a Roth IRA before receiving his or her rewould be subject to the additional taxersion amount in income for 1998. The
quired minimum distribution with respectunder section 72(t). election is made on Form 8606 and can-
to the traditional IRA for the year of the (c) Pursuant to section 408A(e), a conaot be made or changed after the due date
conversion? version is not treated as a rollover for purfincluding extensions) for filing the 1998

A-6. (a) No. In order to be eligible forposes of the one-rollover-per-year rule ofederal income tax return.

a conversion, an amount first must be elsection 408(d)(3)(B). Q-11. What happens when an individ-
gible to be rolled over. Section 408(d)(3) Q-8. Is there an exception to the inual who is using the 4-year spread dies
prohibits the rollover of a required mini-come-inclusion rule described in A-7 ofbefore the full taxable conversion amount
mum distribution. If a minimum distribu- this section for 1998 conversions? has been included in gross income?

tion is required for a year with respect to A-8. Yes. In the case of a distribution A-11. (a) If an individual who is using
an IRA, the first dollars distributed during(including a trustee-to-trustee transferjhe 4-year spread described in A-8 of this
that year are treated as consisting of tfeom a traditional IRA on or before De-section dies before the full taxable con-
required minimum distribution until an cember 31, 1998, that is converted to ®ersion amount has been included in
amount equal to the required minimunRoth IRA, instead of having the entiregross income, then the remainder must be
distribution for that year has been distribtaxable conversion amount includible inincluded in the individual's gross income
uted. income in 1998, an individual includes infor the taxable year that includes the date

(b) As provided in A=1(c) of this sec-gross income for 1998 only one quarter abf death.
tion, any amount converted is treated asthat amount and one quarter of that (b) However, if the sole beneficiary of
distribution from a traditional IRA and aamount for each of the next 3 years. Thiall the decedent’s Roth IRAs is the dece-
rollover contribution to a Roth IRA and 4-year spread also applies if the convedent’s spouse, then the spouse can elect to
not as a trustee-to-trustee transfer for pusion amount was distributed in 1998 andontinue the 4-year spread. Thus, the
poses of section 408 and section 408Acontributed to the Roth IRA within 60 spouse can elect to include in gross income
Thus, in a year for which a minimum dis-days, but after December 31, 1998. Howthe same amount that the decedent would
tribution is required (including the calen-ever, see §1.408A—6 A-6 for special rulebave included in each of the remaining
dar year in which the individual attainsrequiring acceleration of inclusion if anyears of the 4-year period. Where the
age 7@), an individual may not convertamount subject to the 4-year spread is dispouse makes such an election, the amount
the assets of an IRA (or any portion ofributed from the Roth IRA before 2001. includible under the 4-year spread for the
those assets) to a Roth IRA to the extent Q-9. Is the taxable conversion amountaxable year that includes the date of the
that the required minimum distributionincluded in income for all purposes? decedent’'s death remains includible in the
for the traditional IRA for the year has not A-9. Except as provided below, anydecedent’s gross income and is reported on
been distributed. taxable conversion amount includible irthe decedent’s final Federal income tax re-

(c) If a required minimum distribution gross income for a year as a result of theirn. The election is made on either Form
is contributed to a Roth IRA, it is treatedconversion (regardless of whether the ir8606 or Form 1040, in accordance with the
as having been distributed, subject to théividual is using a 4-year spread) is ininstructions to the applicable form, for the
normal rules under section 408(d)(1) andluded in income for all purposes. Thustaxable year that includes the decedent’s
(2), and then contributed as a regular corfier example, it is counted for purposes oflate of death and cannot be changed after
tribution to a Roth IRA. The amount ofdetermining the taxable portion of sociathe due date (including extensions) for fil-
the required minimum distribution is not asecurity payments under section 86 anidg the Federal income tax return for the
conversion contribution. for purposes of determining the phase-owpouse’s taxable year that includes the

Q-7. What are the tax consequences the $25,000 exemption under sectiodecedent’s date of death.
when an amount is converted to a Roth69(i) relating to the disallowance of pas- Q-12. Can an individual convert a tra-
IRA? sive activity losses from rental real estatditional IRA to a Roth IRA if he or she is
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receiving substantially equal periodidransfer from the FIRST IRA to the SEC- A-4. No. If an amount is contributed
payments within the meaning of sectioOND IRA is made on or before the dudo the FIRST IRA in a tax-free transfer,
72(t)(2)(A)(iv) from that traditional IRA? date (including extensions) for filing thethe amount cannot be recharacterized as a
A. Yes. Not only is the conversionindividual's Federal income tax return forcontribution to the SECOND IRA under
amount itself not subject to the early disthe taxable year for which the contribuA-1 of this section. However, if an
tribution tax under section 72(t), but theion was made to the FIRST IRA. Foramount is erroneously rolled over or
conversion amount is also not treated aspurposes of this section, a conversion thatansferred from a traditional IRA to a
distribution for purposes of determiningis accomplished through a rollover of eéSIMPLE IRA, the contribution can subse-
whether a modification within the mean-distribution from a traditional IRA in a quently be recharacterized as a contribu-
ing of section 72(t)(4)(A) has occurredtaxable year that, within 60 days after théon to another traditional IRA.
However, if the original series of substaneistribution, is contributed to a Roth IRA  Q-5. Can an amount contributed by an
tially equal periodic payments does noin the next taxable year is treated as a coamployer under a SIMPLE IRA Plan or a
continue to be distributed in substantiallyribution for the earlier taxable year. SEP be recharacterized under A-1 of this
equal periodic payments from the Roth Q-2. What is the proper treatment ofection?
IRA after the conversion, the series othe net income attributable to the contri- A-5. No. Employer contributions (in-
payments will have been modified and, ibution that is being recharacterized?  cluding elective deferrals) under a SIM-
this modification occurs within 5 years of A-2. (a) The netincome attributable td°LE IRA Plan or a SEP cannot be rechar-
the first payment or prior to the individualthe contribution that is being recharacteracterized as contributions to another IRA
becoming disabled or attaining age¥59 ized must be transferred to the SECONDnNder A-1 of this section.
the taxpayer will be subject to the recaptRA along with the contribution. Q-6. How does a taxpayer make the
ture tax of section 72(t)(4)(A). (b) If the amount of the contributionelection to recharacterize a contribution to
Q-13. Can a 1997 distribution from apeing recharacterized was contributed to@n IRA for a taxable year?
traditional IRA be converted to a Rothseparate IRA and no distributions or addi- A-6. (a) An individual makes the elec-
IRANn 19987 tional contributions have been made frorion described in this section by notifying,
A-13. No. An amount distributed fromor to that IRA at any time, then the contrion or before the date of the transfer, both
a traditional IRA in 1997 that is con-pution is recharacterized by the trustee dhe trustee of the FIRST IRA and the
tributed to a Roth IRA in 1998 would notthe FIRST IRA transferring the entire actrustee of the SECOND IRA, that the in-
be a conversion contribution. See A-3 ofount balance of the FIRST IRA to thedividual has elected to treat the contribu-
this section regarding the remedy for gustee of the SECOND IRA. In this casetion as having been made to the SECOND
failed conversion. the net income (or loss) attributable to théRA, instead of the FIRST IRA, for Fed-
contribution being recharacterized is theral tax purposes. The notification of the
difference between the amount of thelection must include the following infor-
original contribution and the amountmation: the type and amount of the con-
Q-1. Can an IRA owner recharacterizéransferred. tribution to the FIRST IRA that is to be
certain contributions (i.e., treat a contri- (C) If paragraph (b) of this A-2 does notecharacterized; the date on which the
bution made to one type of IRA as mad@pply, then the net income attributable teontribution was made to the FIRST IRA
to a different type of IRA) for a taxablethe contribution is calculated in the manand the year for which it was made; a di-
year? ner prescribed by §1.408-4(c)(2)(ii). rection to the trustee of the FIRST IRA to
A-1. (a) Yes. In accordance with sec- Q-3. What is the effect of recharactertransfer, in a trustee-to-trustee transfer,
tion 408A(d)(6), except as otherwise proizing a contribution made to the FIRSTthe amount of the contribution and net in-
vided in this section, if an individual IRA as a contribution made to the SECeome allocable to the contribution to the
makes a contribution to an IRA (theOND IRA? trustee of the SECOND IRA; and the
FIRST IRA) for a taxable year and then A-3. The contribution that is beingname of the trustee of the FIRST IRA and
transfers the contribution (or a portion ofecharacterized as a contribution to ththe trustee of the SECOND IRA and any
the contribution) in a trustee-to-truste6SECOND IRA is treated as having beemdditional information needed to make
transfer from the trustee of the FIRSToriginally contributed to the SECONDthe transfer.
IRA to the trustee of another IRA (thelRA on the same date and (in the case of a(b) The election and the trustee-to-
SECOND IRA), the individual can electregular contribution) for the same taxablérustee transfer must occur on or before
to treat the contribution as having beenear that the contribution was made to ththe due date (including extensions) for fil-
made to the SECOND IRA, instead of td-IRST IRA. Thus, for example, no de-ing the individual’s Federal income tax
the FIRST IRA, for Federal tax purposesduction would be allowed for a contribu-return for the taxable year for which the
A transfer between the FIRST IRA andtion to the FIRST IRA, and any net in-recharacterized contribution was made to
the SECOND IRA will not fail to be a come transferred with the recharacterizethe FIRST IRA, and the election cannot
trustee-to-trustee transfer merely becaus@ntribution is treated as earned in thbe revoked after the transfer. An individ-
both IRAs are maintained by the sam&ECOND IRA, and not the FIRST IRA. ual who makes this election must report
trustee. Q-4. Can an amount contributed to athe recharacterization, and must treat the
(b) This recharacterization election caRA in a tax-free transfer be recharactereontribution as having been made to the
be made only if the trustee-to-trusteézed under A-1 of this section? SECOND IRA, instead of the FIRST

81.408A-5 Recharacterized
contributions.
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IRA, on the individual's Federal incomeAGI for 1998 exceeded $100,000 so that he was imray convert (other than by recharacterization) the
tax return for the taxable year described ipligible to have made a conversion in that year. Aamount in traditional IRA 2 to a Roth IRA at any

) . .cordingly, prior to the due date (plus extensions) fatime, provi i 408A-4 A-
the precedlng sentence in accordance Wlﬁir ingly, prior to the due date (plus extensions) fotime, provided the requirements of §1.408A-4 A-1

) . Tiling the individual's Federal income tax return forare satisfied.
the applicable Federal tax forms and intggg he decides to recharacterize the conversion

structions. contribution. He instructs the trustee of the Rotf81.408A—6 Distributions.
Q-7. If an amount is initially con- IRA (FIRST IRA) to transfer in a trustee-to-trustee

tributed to an IRA for a taxable year, therransfer the amount of the contribution, plus net in- Q-1. How are distributions from Roth

. . . . come, to the trustee of a new traditional IRA (SEC{RAs taxed?
is moved (with net income attributable tOOND IRA). The individual notifies the trustee of

the contribution) in a tax-free transfer tane FIRST IRA and the trustee of the SECOND IRa,_ -1+ (&) The taxability of a distribution

another IRA (the FIRST IRA for purposesthat he is recharacterizing his IRA contribution (anJrom a Roth IRA ge-nerally. de.pends O!”I
of A-1 of this section), can the tax-freeprovides the other information described in A-6 ohether or not the distribution is a quali-
transfer be disregarded, so that the initié*l“s section). On the individual's Federal income tafjed distribution. This A-1 provides rules

Conbaton Tt e o hg e 551 525 ot et Dtor qualied istbutions and certan
FIRST IRA to the SECOND IRA is oND IRA and not the Roth IRA. As a result, forOther nontaxable distributions. A-4 of

treated as a recharacterization of that inFederal tax purposes, the contribution is treated 48iS Section provides rules for the taxabil-
tial contribution? having been made to the SECOND IRA and not tity of distributions that are not qualified
A-7 Yes In applying section the Roth IRA. The result would be the same if thejistributions.

conversion amount had been transferred in a tax-free b) A distri ; ;
- istribution from a Roth IRA is
408A(d)(6), tax-free transfers between 1o another Roth IRA prior to the recharacter- (b)

IRAs are disregarded. Thus, if a contribugation. not includible in the owner’s gross in-
tion to an IRA for a year is followed by Example 2. In 1998, an individual makes a COMe if it is a qualified distribution or to
one or more tax-free transfers betwee$R 000 regular contribution for 1998 to his tradi-the extent that it is a return of the owner’s
IRASs prior to the recharacterization, theﬁional IRA (FIRST IRA). Prior to the due date (pluscontributions to the Roth IRA (deter-

. extensions) for filing the individual’s Federal income, ... : . ) . ;
for purposes of section 408A(d)(6), the‘tax return for 1998, he decides that he would preferrnlned in accordance with A-8 of this sec

contribution is treated as if it remained ino contribute to a Roth IRA instead. The individuallOn). A qualified distribution is one that
the initial IRA. Consequently, an individ- instructs the trustee of the FIRST IRA to transfer in 4 both—
ual may elect to recharacterize an initigfustee-to-trustee transfer the amount of the contribu- (1) Made after a 5-taxable-year period

contribution made to the initial IRA that o™ Plus attributable net income, to the trustee of gyefined in A-2 of this section); and
. ved i . f f Roth IRA (SECOND IRA). The individual notifies (2) Made on or after the date on which
was Involved In a series of tax-free tran%he trustee of the FIRST IRA and the trustee of the

fers by making a trustee-to-trustee transeCOND IRA that he is recharacterizing his $2,006N€ owner attains age 9made to a ben-
fer from the last IRA in the series to thecontribution for 1998 (and provides the other infor€ficiary or the estate of the owner on or
SECOND IRA. In this case the contribu-mation described in A-6 of this section). On the indiafter the date of the owner’s death, attrib-

tion to the SECOND IRA is treated ag/dua's Federal income tax return for 1998, he treat?Itable to the owner’s being disabled
the $2,000 as having been contributed to the Rof ithin th . f ti 72 7
made on the same date (and for the Sam&: 1or 1998 and not to the traditional IRA. As a re-Within the meaning of section 72(m)(7),

taxable year) as the date the contributiogult, for Federal tax purposes, the contribution i®f t0 Which section 72(t)(2)(F) applies
being recharacterized was made to the ineated as having been made to the Roth IRA fofexception for first-time home purchase).

tial IRA. 1998 and not to the traditional IRA. The result (c) An amount distributed from a Roth

Q-8. If a contribution is recharacter-Vould be the same if the conversion amount hag 5 yil| not be included in gross income
been transferred in a tax-free transfer to another tra-

ized, is the recharacterization treated asgionaj IRA prior to the recharacterization. to the extent it is rolled over to another
rollover for purposes of the one-rollover- Example 3.The facts are the same aixample ROth IRA on a tax-free basis under the
per-year limitation of section 408(d)-2, except that the $2,000 regular contribution is inifules of sections 408(d)(3) and 408A(e).
(3)(B)? tially ma_de to a Roth IRA_e_md the recharacter?zin_g (d) Excess contributions that are re-
A-8. No, recharacterizing a contriby-"a"sfer is made to a traditional IRA. On the indiy,, -0 5 the Roth IRA owner in accor-
. . ) ) vidual's Federal income tax return for 1998, he . - B
tion under A-1 of this section is NeVelyeais the $2,000 as having been contributed to tgANCE With section 408(d)(4) (corrective
treated as a rollover for purpose of theaditional IRA for 1998 and not the Roth IRA. As adistributions) are not includible in gross
one-rollover-per-year limitation of sectionresult, for Federal tax purposes, the contribution ijncome, but any net income required to be
408(d)(3)(B), even if the contribution‘L“;altggsaznga;’mhze;zt?ﬁ?: t?rgzer;;i‘ljt't\';’;‘lj'd'sﬁistributed under section 408(d)(4) to-
W_oulq have been treated as a ro_IIo_ver COIL. came if the contribution had been transferred ingleth.er w_|th the excess contribution is in-
tribution by the SECOND IRA if it had (axfree transfer to another Roth IRA prior to thecludible in gross income for the taxable
been made directly to the SECOND IRArecharacterization, except that the only Roth IRA/ear in which the excess contribution was

rather than as a result of a recharacteriztiustee the individual must notify is the one actuallyngde.

tion of a contribution to the FIRST IRA. Making the recharacterization transfer. _ Q-2. When does the 5-taxable-year pe-
. Example 4.In 1998, an individual receives a dis- . . . . ;
Q-9. Are t_here e_xamples to |Ilustratetlribution from traditional IRA 1 and contributes the 10 described in A-1 of this section (re-
the rules in this section? entire amount to traditional IRA 2 in a rollover con-lating to qualified distributions) begin and
A-9. The rules in this section are illus-ribution described in section 408(d)(3). In thisend?
trated by the following examples: case, the individual cannot elect to recharacterize the A_2  The 5-taxable-year period de-

contribution by transferring the contribution . . . . .
Example 1.In 1998, Individual C converts the amount, plus net income, to a Roth IRA, because aﬁ’lcnbed in A-1 of this section beglns on

entire amount in his traditional IRA to a Roth IRA.amount contributed to an IRA in a tax-free transfefn€ first day of the _md“"dual,S taxgble
Individual C thereafter determines that his modifieccannot be recharacterized. However, the individuaiear for which the first regular contribu-
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tion is made to any Roth IRA of the indi-poses of this A-4, any amount distributeavith respect to which the 4-year spread
vidual or, if earlier, the first day of the in-as a corrective distribution is treated as fior the resultant income inclusion applies
dividual's taxable year in which the firstit was never contributed. (see 81.408A-4 A-8), any income de-
conversion contribution is made to any Q-5. Will the additional tax under 72(t)ferred as a result of the election to years
Roth IRA of the individual. The 5-tax- apply to the amount of a distribution thagfter the year of the distribution is accel-
able-year period ends on the last day @ not a qualified distribution? erated so that it is includible in gross in-
the individual’s fifth consecutive taxable A-5. (a) The 10-percent additional taxcome in the year of the distribution up to
year beginning with the taxable year deunder section 72(t) will apply (unless thehe amount of the distribution allocable to
scribed in the preceding sentence. For eistribution is excepted under sectiorthe 1998 conversion (determined under
ample, if an individual whose taxable72(t)) to any distribution from a Roth IRA A-8 of this section). This amount is in ad-
year is the calendar year makes a firstacludible in gross income. dition to the amount otherwise includible
time regular Roth IRA contribution any (b) The 10-percent additional tax undein the owner’s gross income for that tax-
time between January 1, 1998, and Aprection 72(t) also applies to a nonqualiable year as a result of the conversion.
15, 1999, for 1998, the 5-taxable-year pdied distribution, even if it is not then in- However, this rule will not require the in-
riod begins on January 1, 1998. Thugludible in gross income, to the extent it i€lusion of any amount to the extent it ex-
each Roth IRA owner has only one 5-taxallocable to a conversion contribution, ifceeds the total amount of income required
able-year period described in A-1 of thighe distribution is made within the 5-tax-to be included over the 4-year period.
section for all the Roth IRAs of which heable-year period beginning with the firstThe acceleration of income inclusion de-
or she is the owner. Further, because dfy of the individual’s taxable year inscribed in this A-6 applies in the case of a
the requirement of the 5-taxable-year pavhich the conversion contribution wassurviving spouse who elects to continue
riod, no qualified distributions can occumade. The 5-taxable-year period ends dhe 4-year spread in accordance with
before taxable years beginning in 2003. the last day of the individual’s fifth con-81.408A—4 A-11(b).

Q-3. If a distribution is made to an in-secutive taxable year beginning with the Q-7. Is the 5-taxable-year period de-
dividual who is the sole beneficiary of histaxable year described in the precedingcribed in A-1 of this section redeter-
or her deceased spouse’s Roth IRA angentence. For purposes of applying theined when a Roth IRA owner dies?
the individual is treating the Roth IRA astax, only the amount of the conversion in- A-7. (a) No. The beginning of the 5-
his or her own, can the distribution be @ludible in gross income as a result of theaxable-year period described in A-1 of
gualified distribution based on beingconversion is taken into account. The exhis section is not redetermined when the
made to a beneficiary on or after theeptions under section 72(t) also apply tRoth IRA owner dies. Thus, in determin-
owner’s death? such a distribution. ing the 5-taxable-year period, the period

A-3. No. If a distribution is made to (c) The 5-taxable-year period describethe Roth IRAis held in the name of a ben-
an individual who is the sole beneficiaryin this A-5 for purposes of determiningeficiary, or in the name of a surviving
of his or her deceased spouse’s Roth IR#hether section 72(t) applies to a distribuspouse who treats the decedent’s Roth
and the individual is treating the Rothtion allocable to a conversion contributiodRA as his or her own, includes the period
IRA as his or her own, then, in accordances separately determined for each conveit was held by the decedent.
with 81.408A—-2 A-4, the distribution is sion contribution, and need not be the (b) The 5-taxable-year period for a
treated as coming from the individual'ssame as the 5-taxable-year period used f&oth IRA held by an individual as a bene-
own Roth IRA and not the deceasegurposes of determining whether a distrificiary of a deceased Roth IRA owner is
spouse’s Roth IRA. Therefore, for purbution is a qualified distribution under A-determined independently of the 5-tax-
poses of determining whether the distrib(b) of this section. For example, if a calable-year period for the beneficiary’s own
ution is a qualified distribution, it is notendar-year taxpayer who received &oth IRA. However, if a surviving
treated as made to a beneficiary on datistribution from a traditional IRA on De- spouse treats the Roth IRA as his or her
after the owner’s death. cember 31, 1998, makes a conversioown, the 5-taxable-year period with re-

Q-4. How is a distribution from a Rothcontribution by contributing the distrib- spect to any of the surviving spouse’s
IRA taxed if it is not a qualified distribu- uted amount to a Roth IRA on FebruanRoth IRAs (including the one that the sur-
tion? 25, 1999 in a qualifying rollover contribu-viving spouse treats as his or her own)

A-4. Adistribution that is not a quali- tion and makes a regular contribution foends at the earlier of the end of either the
fied distribution, and is neither con-1998 on the same date, the 5-taxable-ye&staxable-year period for the decedent or
tributed to another Roth IRA in a quali-period for purposes of this A-5 begins orthe 5-taxable-year period applicable to the
fied rollover contribution nor constitutes aJanuary 1, 1999, while the 5-taxable-yeapouse’s own Roth IRAs.
corrective distribution, is includible in the period for purposes of A-1(b) of this sec- Q-8. How is it determined whether an
owner’s gross income to the extent thaion begins on January 1, 1998. amount distributed from a Roth IRAis al-
the amount of the distribution, when Q-6. Is there a special rule for taxindocated to regular contributions, conver-
added to the amount of all previous distridistributions allocable to a 1998 conversion contributions, or earnings?
butions from the owner’s Roth IRAssion? A-8. (&) Any amount distributed from
(whether or not they were qualified distri- A-6. Yes. In the case of a distributioran individual’s Roth IRA is treated as
butions), exceeds the owner’s contribufrom a Roth IRAIn 1998, 1999 or 2000 ofmade in the following order (determined
tions to all his or her Roth IRAs. For pur-amounts allocable to a 1998 conversioas of the end of a taxable year and ex-
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hausting each category before moving tton to a Roth IRA (SECOND IRA) in ac- cluded in later years under the 4-year-spread rule and
the following category)— cordance with §1.408A-5, then, pursuant:.000 includible under the regular 4-year-spread
(1) From regular contributions; to §1.408A-5 A-3, the contribution to theg:)lﬁ\'/;;s)id::gg’e?;ifglf;;hsrf\ifffs'st:ﬂ;)g;bﬁ;?;‘
(2) From conversion contributions, onRoth IRA is taken into account for theye 19.percent additional tax under section 72(t)
a first-in-first-out basis; and same taxable year for which it would haveould apply to this $3,000 distribution as if it were
(3) from earnings. been taken into account if the contributiorncludible in gross income for 1998, unless an excep-
(b) To the extent a distribution ishad originally been made to the Roth IRAO ?PPI“ZS- Under the 4'Veagi2rggg ][“'9'19‘39;"0“'3
treated as made from a particular convernd had never been contributed to the trgg‘go"”gul: oenl';' glrg,sosoguiis:n;om, e cates of the ne.
sion contribution, it is treated as madelitional IRA. Thus, the contribution t0 ejerated inclusion of the $3,000 distribution.
first from the portion, if any, that was in-the Roth IRA is treated as contributed to Example 3The facts are the same asfxample
cludible in gross income as a result of ththe Roth IRA on the same date and for thk except that B makes an additional $2,000 regular
conversion. same taxable year that the contributiofPntribution in 1999 and he does not take a distribu-

. L tion in 1998. In 1999, the entire balance in the ac-
Q-9. Are there special rules for deterwas made to the traditional IRA. count, $90,000 ($84,000 of contributions and $6,000

mining the source of distributions under (@) If an individual recharacterizes & earnings), is distributed to B. The distribution is
A-8 of this section? regular or conversion contribution madereated as made from $4,000 of regular contribu-

A-9. Yes. For purposes of determinindo a Roth IRA (FIRST IRA) by transfer- ‘tions, $60,QOO of co_nversion contributions that were
the source of distributions, the foIIowingring the contribution to a traditional IRA includible in gross income, $20,000 of conversion

. . ... contributions that were not includible in gross in-
rules apply: (SECOND IRA) in accordance with come, and $6,000 of earnings. Because a distribu-

(a) All distributions from all an individ- 8§1.408A-5, then _pursuant to §1.408A—30n has been made within the 4-year-spread period,
ual's Roth IRAs made during a taxableA-3, the contribution to the Roth IRA andB must accelerate the income inclusion under the 4-
year are aggregated. the recharacterizing transfer are disreyear-spread rule and must include in gross income

: : arded in determining the amount of bOtH‘e $45,000 remaining under the 4-year-spread rule
(b) Al regular contributions made for g 9 in addition to the $6,000 of earnings. Because

the same taxable year to all the individeontributions and distributions for the tax__$60,000 of the distribution is allocable to a conver-

ual’s Roth IRAs are aggregated and addeable year with respect to which the origisjon made within the previous 5 taxable years, it is
to the undistributed total regular contribunal contribution was made to the RotRubject to the 10-percent additional tax under sec-

tions for prior taxable years. RegulaﬂRA- tion 72(t) as if it were includible in gross income for

. . : ibu- () Pursuant to §1.408A-5 A-3, the ef_1999, unless an exception applies. The $6,000 allo-
contributions for a year include contribu (h) 8 cable to earnings would be subject to the tax under

tions made in the following taxable yeaffect of income or loss (determined in aCection 72(t), unless an exception applies. Under the

that are identified as made for the taxableordance with §1.408A-5 A-2) 0CCUITiNG,. year-spread rule, no amount would be includible
year. For example, a regular contributio@fter the contribution to the FIRST IRA isin gross income for 2000 or 2001 because the entire
made in 1999 for 1998 is aggregated witdisregarded in determining the amountgmount of the conversion that was includible in

the contributions made in 1998 for 1998.described in paragraphs (f) and (g) of thi§oss income has already been included.

. . . h f f hs (f Example 4.The facts are the same agixample
(c) All conversion contributions re- A-9. Thus, for purposes of paragraphs (2 except that B also makes a $2,000 regular contri-

ceived during the same taxable year by aind (g)_' the amount of the cc_)n_tribution i_%ution in each year 1999 through 2002 and he does
the individual's Roth IRAs are aggre-determined based on the original contrinot take a distribution in 1998. A distribution of

gated. Notwithstanding the precedin@ution. $85,000 is made to B in 2002. The distribution is

sentence. all conversion contributions Q-10. Are there examples to i”ustratérea_\ted as made from the $10,_000_ of regular _contri—
’ A . he ordering rules described in A-8 and putlons (the total regular contributions made in the
made by an individual du”ng 1999 thathe 9 A/ears 1998-2002), $60,000 of conversion contribu-

were distributed from a traditional IRA in 9 of this section? _ _tions that were includible in gross income, and
1998 and with respect to which the 4-year A-10. Yes. The following examples il- $15,000 of conversion contributions that were not
spread applies are treated for purposes l,yfstrate these ordering rules: includible in gross income. As a result, no amount

. . . of the distribution is includible in gross income;
A'8(b) of this section as contributed to the Example 1.1n 1998, individual B converts however, because the distribution is allocable to a
individual’s Roth IRAs prior to any other $80,000 in his traditional IRA to a Roth IRA. B hasconversion made within the previous 5 years, the
conversion contributions made by the ina basis of $20,000 in the conversion amount and $80,000 is subject to the 10-percent additional tax
dividual during 1999. must include the remaining $60,000 in gross inunder section 72(t) as if it were includible in gross

(d) A distribution from an individual's come. He demdes_ to spread the $60,000 income bycome for 2002, unless an exception applies.

. including $15,000 in each of the 4 years 1998-2001, Example 5.The facts are the same agExample

Roth IRA that is rolled over to anOtherunder the rules of §1.408A-4 A-8. B also makes 4, except no distribution occurs in 2002. In 2003,
Roth IRA of the individual is disregardedregular contribution of $2,000 in 1998. If a distribu-the entire balance in the account, $170,000 ($90,000
for purposes of determining the amount afon of $2,000 is made to B anytime in 1998, it willof contributions and $80,000 of earnings), is distrib-
both contributions and distributions. be treated as made entirely from the regular contristed to B. The distribution is treated as made from

(e) Any amount distributed as a Correct_)utlons, so there will be no Fefjeral income tax cor$_10,000 of_reg_ular contnbunons_, $60,QOO qf conver-
. 7 . . . . sequences as a result of the distribution. sion contributions that were includible in gross
tive distribution (including net income), = Eyample 2.The facts are the same asixample income, $20,000 of conversion contributions that
as described in A-1(d) of this section, i3, except that the distribution made in 1998 isvere not includible in gross income, and $80,000 of
disregarded in determining the amount ¢#5,000. The distribution is treated as made frorearnings. As a result, for 2003, B must include in
contributions, earnings, and distributions $2:000 of regular contributions and $3,000 of congross income the $80,000 allocable _to garnings,

(f) If an individual recharacterizes aversion contributions that were includible in gross inunless the distribution is a qualified distribution; and

. . o come. As a result, B must include $18,000 in grossit is not a qualified distribution, the $80,000 would

contribution made to a traditional IRAj,come for 1998: $3,000 as a result of the accelerae subject to the 10-percent additional tax under sec-
(FIRST IRA) by transferring the contribu-tion of amounts that otherwise would have been irtion 72(t), unless an exception applies.
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Example 6. Individual C converts $20,000 to a cated to each beneficiary on a pro-ratacribed in section 401(a)(9)(B)(i), also
Roth IRAin 1998 and $15,000 (in which amount Chagjs  Thys, for example, if a Roth IRAapply to Roth IRAs.
::‘ad a basis of $2,000) to another Roth IRAn 1999gawner dies in 1999, when the Roth IRA (b) The minimum distribution rules
o other contributions are made. In 2003, a $30,00 . . .
distribution, that is not a qualified distribution, is CONtains a regular contribution of $2,000apply to the Roth IRA as though the Roth
made to C. The distribution is treated as made fro@ conversion contribution of $6,000 andRA owner died before his or her required
$20,000 of the 1998 conversion contribution angarnings of $1,000, and the owner leavdseginning date. Thus, generally, the en-
$10,000 of the 1999 conversion contribution thahis Roth |IRA equally to four children, tire interest in the Roth IRA must be dis-
was includile in gross income. As a resul, foreach child will receive one quarter of eaclributed by the end of the fifth calendar
2003, no amount is includible in gross income; how- . )
ever, because $10,000 is allocable to a conversid¥P€ Of contribution. Pursuant to the oryear after the year of the owner’s death
contribution made within the previous 5 taxabledering rules in A-8 of this section, an im-unless the interest is payable to a desig-
years, that amount is subject to the 10-percent ad¢hediate distribution of $2,000 to one ohated beneficiary over a period not
?'nocrl‘jlﬁt;‘l’; “i:dzrrsssct';’ggég) 2 'fzggsa“:cr’]‘lj:éswgﬂqe children will be deemed to consist ofjreater than that beneficiary’s life ex-
exception applies. The result would be the Samr§500 of regular coptr|put|ons and $1,50@ectancy and distribution commences be-
whichever of C's Roth IRAs made the distribution. Of conversion contributions. fore the end of the calendar year follow-
Example 7.The facts are the same asEixample Q-12. How do the withholding rulesing the year of death. If the sole
6, except that the distribution is a qualified distribu-under section 3405 apply to Roth IRAs? beneficiary is the decedent’s spouse, such
tion. The resultis the same asrample 6except — a_12  Distributions from a Roth IRA spouse may delay distributions until the
that no amount would be subject to the 10-percent L . L. . .
additional tax under section 72(t), because, to be € distributions from an |nd|V|duaI retire-decedent would have attam_ed age 70_ or
qualified distribution, the distribution must be madgment plan for purposes of section 3408nay treat the Roth IRA as his or her own.
on or after the date on which the owner attains aggnd thus are designated distributions un- (c) Distributions to a beneficiary that
59, made to a beneficiary or the estate of the own¢gess one of the exceptions in sectioare not qualified distributions will be in-
on or after the date of the owner's death, attributablg 4 55(a)(1) applies. Pursuant to sectionludible in the beneficiary’s gross income
to the owner's being disabled within the meaning o 405 (a) and (b), nonperiodic distribu-according to the rules in A-4 of this sec-
section 72(m)(7), or to which section 72(t)(2)(F)* ! . .
applies (exception for a first-time home purchasefions from a Roth IRA are subject totion.
Under section 72(1)(2), each of these conditions i40-percent withholding by the payor and Q-15. Does section 401(a)(9) apply
also an exception to the tax under section 72().  periodic payments are subject to withseparately to Roth IRAs and individual
Example 8.Individual D makes a $2,000 regulary, 1 4ing gs if the payments were wagesetirement plans that are not Roth IRAs?
contribution to a traditional IRA on January 1, 1999 L L. .
for 1998. On April 15, 1999, when the $2,000 nadlowever, an individual can elect to have A-15. Yes. An individual required to
increased to $2,500, D recharacterizes the contribf}O amount withheld in accordance withreceive minimum distributions from his
tion by transferring the $2,500 to a Roth IRA (pur-section 3405(a)(2) and (b)(2). or her own traditional or SIMPLE IRA
suant to 81.408A— A-1). In this case, D's regular 3-13. Do the withholding rules undercannot choose to take the amount of the
contribution to the Roth IRA for 1998 is $2,000. Thege tinn 3405 apply to conversions? minimum distributions from any Roth
$500 of earnings is not treated as a contribution to . - s .
the Roth IRA. The results would be the same if the A-13. Yes. A conversion by anyIRA. Similarly, an individual required to
$2,000 had decreased to $1,500 prior to the rechdR€thod described in §1.408A—4 A-1 igeceive minimum distributions from a
acterization. considered a designated distribution suliRoth IRA cannot choose to take the
Example 9 In December 1998, individual E ject to section 3405. However, a converamount of the minimum distributions
;Z%e(;"’ggoaai'jt:':‘Gt;’n”u;rrzmlgéz tLZd'gggt?:b'Lissotfhseion occurring in 1998 by means of drom a traditional or SIMPLE IRA. In ad-
$300,000 to a Roth IRA as a conversion contributfUstee-to-trustee transfer of an amourtdition, an individual required to receive
tion. In April 1999, when the $300,000 hasfrom a traditional IRA to a Roth IRA es- minimum distributions as a beneficiary
increased to $350,000, E recharacterizes the convéablished with the same or a differentinder a Roth IRA can only satisfy the
sion contribution by transferring the $350,000 to gyystee is not required to be treated asrainimum distributions for one Roth IRA
Eﬁgg:]o?oarl Egé iLn;g:SbZiZi’sftshzogg’gg?é%%C(:%rr':\r/'ég_esi_gnated distribution for purposes oby distributing from another Roth IRA if
sion contribution and the earnings of $50,000 aré€ction 3405. Consequently, no withholdthe Roth IRAs were inherited from the
disregarded. The results would be the same if tH8Q iS required with respect to such a corsame decedent.
$300,000 had decreased to $250,000 prior to thgersion (without regard to whether or not Q-16. How is the basis of property dis-
recharacterization. Further, since the conversion je jndjvidual elected to have no with-tributed from a Roth IRA determined for
ﬂi;‘iﬁ:rﬂ efégg‘_a $300,000 is not includible in grosg o ). purposes of a subsequent disposition?
Q-14. What minimum distribution A-16. The basis of property distributed
Q-11. If the owner of a Roth IRA diesrules apply to a Roth IRA? from a Roth IRA is its fair market value
prior to the end of the 5-taxable-year pe- A-14. (a) No minimum distributions (FMV) on the date of distribution,
riod described in A-1 of this section (re-are required to be made from a Roth IRAvhether or not the distribution is a quali-
lating to qualified distributions) or prior under section 408(a)(6) and (b)(3) (whicliied distribution. Thus, for example, if a
to the end of the 5-taxable-year period degenerally incorporate the provisions oflistribution consists of a share of stock in
scribed in A-5 of this section (relating tosection 401(a)(9)) while the owner isXYZ Corp. with an FMV of $40.00 on the
conversions), how are different types oélive. The post-death minimum distribu-date of distribution, for purposes of deter-
contributions in the Roth IRA allocated totion rules under section 401(a)(9)(B) thamining gain or loss on the subsequent sale
multiple beneficiaries? apply to traditional IRAs, with the excep-of the share of XYZ Corp. stock, it has a

A-11. Each type of contribution is allo-tion of the at-least-as-rapidly rule de-basis of $40.00.
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Q-17. What is the effect of distributingthat, pursuant to section 408A(d)(3)(D)JRAs established for its employees. The
an amount from a Roth IRA and con-+he trustee of a Roth IRA must include orterm SEP IRA means an IRA that receives
tributing it to another type of retirementForms 1099-R and 5498 additional inforeontributions made under a SEP. The
plan other than a Roth IRA? mation as described in the instructiongerm SEP includes a salary reduction SEP

A-17. Any amount distributed from athereto. Any conversion of amounts fror{SARSEP) described in section 408(k)(6).
Roth IRA and contributed to another typean IRA other than a Roth IRAto a Roth (4) SIMPLE IRA. Section 408(p) de-
of retirement plan (other than a Roth IRAJRA s treated as a distribution for which ascribes a SIMPLE IRA Plan as an em-
is treated as a distribution from the Rotlfrorm 1099—-R must be filed by the trusteployer-sponsored plan under which an
IRA that is neither a rollover contributionmaintaining the non-Roth IRA. In addi-employer can make contributions to SIM-
for purposes of section 408(d)(3) nor dion, the owner of such IRAs must reporPLE IRAs established for its employees.
qualified rollover contribution within the the conversion by completing Form 8606The term SIMPLE IRA means an IRA to
meaning of section 408A(e) to the othem the case of a recharacterization dewhich the only contributions that can be
type of retirement plan. This treatmenscribed in §1.408A-5 A-1, IRA ownersmade are contributions under a SIMPLE
also applies to any amount transferrethust report such transactions in the manrRA Plan or rollovers or transfers from
from a Roth IRA to any other type of re-ner prescribed in the instructions to thanother SIMPLE IRA.
tirement plan unless the transfer is applicable Federal tax forms. (5) Roth IRA. The term Roth IRA
recharacterization described in 81.408A-5. Q-2. Can a trustee rely on reasonabi@eans an IRA that meets the requirements

Q-18. Can an amount be transferretepresentations of a Roth IRA contributobf section 408A.
directly from an education IRA to a Rothor distributee for purposes of fulfilling re-  (b) Other defined terms or phrases
IRA (or distributed from an educationporting obligations? (1) 4-year spread. The term 4-year
IRA and rolled over to a Roth IRA)? A-2. Atrustee maintaining a Roth IRAspread is described in §1.408A—4 A-8.

A-18. No amount may be transferreds permitted to rely on reasonable repre- (2) Conversion. The term conversion
directly from an education IRA to a Rothsentations of a Roth IRA contributor ormeans a transaction satisfying the require-
IRA. A transfer of funds (or distribution distributee for purposes of fulfilling re- ments of §1.408A-4 A-1.
and rollover) from an education IRA to aporting obligations. (3) Conversion amount or conversion
Roth IRA constitutes a distribution from . contribution. The term conversion
the education IRA and a regular contribu$1-408A-8 Definitions. amount or conversion contribution is the
tion to the Roth IRA (rather than a quali- .1 Are there any special definitionsgmount of a distribution and contribution
fied rollover contribution to the Roth that govern in applylng the provisions O]‘NIth respect to which a conversion de-
IRA). , §51.408A—1 through 1.408A—7 and thiscribed in §1.408A-4 A-1 is made.

Q-19. What are the Federal income taXaction? (4) Modified AGI. The term modified
consequences of a Roth IRA owner trans- A-1. Yes, the following definitions AGI is defined in §1.408A-3 A-5.
fe_rr_ing his or her Roth IRA to another in'govern in applying the provisions of (5) Recharacterization.The term
dividual by gift? §81.408A—1 through 1.408A—7 and thigecharacterization means a transaction de-

~A-19. A Roth IRA owner’s transfer of gaction. Unless the context indicates ottscribed in §1.408A-5 A-1.
his or her Roth IRA to another |nd|V|dualerWise, the use of a particular term ex- (6) Recharacterized amount or rechar-
by gift constitutes an assignment of the,qes the use of the other terms. acterized contribution.The term rechar-
owner’s rights under the Roth IRA. At 4 piferent types of IRAs(1) IRA. acterized amount or recharacterized con-
the time of the gift, the assets of the RotRe(ions 408(a) and (b), respectively, ddribution means an amount or contribution
IRA are deemed to be distributed to th@ rine an individual retirement accountreated as contributed to an IRA other
owner and, accordingly, are treated as Nghq an individual retirement annuity. Théhan the one to which it was originally
longer held in a Roth IRA. In the case ofg; 1, |RA means an IRA described in eicontributed pursuant to a recharacteriza-
any such gift of a Roth IRA made prior toyher section 408(a) or (b), including eaction described in §1.408A-5 A-1.
October 1, 1998, if the entire interest iR A described in paragraphs (a)(2) (7) Taxable conversion amounfThe
the Roth IRA is reconveyed to the Rothy,5,gh (5) of this A-1. However, theterm taxable conversion amount means
IRA owner prior to January 1, 1999, thge;m |RA does not include an educatiorthe portion of a conversion amount in-
Internal Revenue Service will treat thapa gescribed in section 530. cludible in income on account of a con-
gift and reconveyance as never having oc- 2y Traditional IRA. The term tradi- version, determined under the rules of
curred for estate tax, gift tax, and genergyon5) |RA means an individual retirementsection 408(d)(1) and (2).
tion-skipping tax purposes and for puryccount or individual retirement annuity  (8) Tax-free transferThe term tax-free

poses of this A-19. described in section 408(a) or (b), respe¢ransfer means a tax-free rollover de-

§1.408A—7 Reporting. tively. This term includes a SEP IRA butscribed in section 402(c), 402(e)(6),

does not include a SIMPLE IRA or a Roth403(a)(4), 403(a)(5), 403(b)(8), 403(b)(10)

Q-1. What reporting requirementsiRA. or 408(d)(3), or a tax-free trustee-to-
apply to Roth IRAs? (3) SEP IRA. Section 408(k) describestrustee transfer.

A-1. Generally, the reporting require-a simplified employee pension (SEP) as (9) Treat an IRA as his or her owiThe
ments applicable to IRAs other than Rotlan employer-sponsored plan under whichhrase treat an IRA as his or her own
IRAs also apply to Roth IRAs, exceptan employer can make contributions toneans to treat an IRA of a surviving
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spouse for which one is the beneficiary a§1.408A-9 Effective date. (Filed by the Office of Federal Register on August

; 31, 1998, 11:11 a.m., and published in the issue of
PI;SAO(ZV\r/]r?erroivr:matl:zgr(?;tre](r:ethv?/it(:]egfz f[)efr:;% Q-1. To what taxable years d othe Federal Register for September 3, 1998, 63 F.R.

_ _ ~  46937)
of the IRA instrument or in the manner §1.408A-1 through 1.408A-8 apply

provided in the regulations under sectio A-1~Sections 1.408A—1 through
408(2)(6) or (b)(3). .408A-8 apply to taxable years begin-

(10) Trustee.The term trustee includes™"9 N O after January 1, 1998.

a custodian or issuer (in the case of an an- Michael P. Dolan,
nuity) of an IRA (except where the con- Deputy Commissioner of
text clearly indicates otherwise). Internal Revenue.
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Announcement of the Disbarment and Suspension of Attorneys, Certified
Public Accountants, Enrolled Agents, and Enrolled Actuaries From
Practice Before the Internal Revenue Service

Under 330, Title 31 of the Uniteding, accepting assistance from, being enannouncement will appear in the weekly
States Code, the Secretary of the Tre@loyed by, or sharing fees with, any practiBulletin at the earliest practicable date
sury, after due notice and opportunity fotioner disbarred or suspended from praafter such action and will continue to ap-
hearing, is authorized to suspend or digice before the Internal Revenue Service. pear in the weekly Bulletins for five suc-
bar from practice before the Internal Rev- To enable attorneys, certified public aceessive weeks or for as many weeks as is
enue Service any person who has viecountants, enrolled agents, and enrollegracticable for each attorney, certified
lated the rules and regulations governingctuaries to identify such disbarred or sugpublic accountant, enrolled agent, or en-
the recognition of attorneys, certifiedpended practitioners, the Directorolled actuary so suspended or disbarred
public accountants, enrolled agents, aof Practice will announce in the Internaland will be consolidated and published in
enrolled actuaries to practice before thRevenue Bulletin the names and adthe Cumulative Bulletin.

Internal Revenue Service. dresses of practitioners who have been After due notice and opportunity for

Attorneys, certified public accountantssuspended from such practice, their desifpearing before an administrative law
enrolled agents, and enrolled actuaries anation as attorney, certified public acjudge, the following individuals have
prohibited in any Internal Revenue Serviceountant, enrolled agent, or enrolled actibeen disbarred from further practice be-
matter from directly or indirectly employ- ary, and date or period of suspension. Thisre the Internal Revenue Service:

Name Address Designation Effective Date

Galt, Edward G. Monterey, CA CPA October 25, 1997
Lopez, Andrew L. Albuquerque, NM CPA December 11, 1997
Branch, Jimmie L. Jacksonville, FL CPA January 15, 1998
Harrison, Rebecca A. Carmichael, CA Enrolled Agent March 4, 1998
Mayer, Robert J. Wexford, PA CPA June 4, 1998
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Announcement of the Expedited Suspension of Attorneys, Certified Public
Accountants, Enrolled Agents, and Enrolled Actuaries From Practice
Before the Internal Revenue Service

Under title 31 of the Code of Federabprohibited in any Internal Revenue Serviceolled agent, or enrolled actuary, and date
Regulations, section 10.76, the Directomatter from directly or indirectly employ- or period of suspension. This announce-
of Practice is authorized to immediatelying, accepting assistance from, being enment will appear in the weekly Bulletin at
suspend from practice before the Internglloyed by, or sharing fees with, any practithe earliest practicable date after such ac-
Revenue Service any practitioner whotioner disbarred or suspended from practidgon and will continue to appear in the
within five years from the date the expebefore the Internal Revenue Service. weekly Bulletins for five successive weeks
dited proceeding is instituted, (1) has had To enable attorneys, certified public acer for as many weeks as is practicable for
a license to practice as an attorney, certtountants, enrolled agents, and enrolled aeach attorney, certified public accountant,
fied public accountant, or actuary sustuaries to identify practitioners under expeenrolled agent, or enrolled actuary so sus-
pended or revoked for cause; or (2) hadited suspension from practice before theended and will be consolidated and pub-
been convicted of any crime under title 26nternal Revenue Service, the Director ofished in the Cumulative Bulletin.
of the United States Code or, of a felonyractice will announce in the Internal Rev- The following individuals have been
under title 18 of the United States Codenue Bulletin the names and addresses giiced under suspension from practice be-
involving dishonesty or breach of trust. practitioners who have been suspendddre the Internal Revenue Service by virtue

Attorneys, certified public accountantsfrom such practice, their designation as atf the expedited proceeding provisions of
enrolled agents, and enrolled actuaries aterney, certified public accountant, enthe applicable regulations:

Name Address Designation Date of Suspension

Clark, Sheila Houston, TX CPA Indefinite from April 21, 1998
Kimes, Larry W. Austin, TX Attorney Indefinite from May 5, 1998
Braiteman, Sheldon Baltimore, MD Attorney Indefinite from June 5, 1998
Pollack, Michael Guttenberg, NJ Attorney Indefinite from June 11, 1998
Eichenbaum, Irving Huntingdon Valley, PA CPA Indefinite from August 4, 1998
Corley, Francis R. Irmo, SC CPA Indefinite from August 4, 1998
Scott, Richard Lincoln, NE Attorney Indefinite from August 4, 1998
Wilson, Douglas D. Roanoke, VA Attorney Indefinite from August 4, 1998
Watkins, Brian R. Lincoln, NE Attorney Indefinite

Congdon Jr., Byron E. San Bernadino, CA Attorney Indefinite from August 4, 1998
Abrams, Robert Elmsford, NY CPA Indefinite from August 4, 1998
Robinson, Doane Rapid City, SD CPA Indefinite from August 4, 1998
Szarwark, Ernest Nashville, TN Attorney Indefinite from August 4, 1998
Roberts, Mark Norman, OK CPA Indefinite from August 4, 1998
Wood, Randall K. Springfield, MO Attorney Indefinite from August 5, 1998
Chappell, Ronald L. Antelope, CA CPA Indefinite from August 12, 1998
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Announcement of the Consent Voluntary Suspension of Attorneys,
Certified Public Accountants, Enrolled Agents, and Enrolled Actuaries
From Practice Before the Internal Revenue Service

Under 31 Code of Federal Regulationsyice matter from directly or indirectly em- countant, enrolled agent, or enrolled actu-
Part 10, an attorney, certified public acploying, accepting assistance from, beingry, and date or period of suspension. This
countant, enrolled agent, or enrolled acemployed by, or sharing fees with anyannouncement will appear in the weekly
tuary, in order to avoid the institution orpractitioner disbarred or suspended frorBulletin at the earliest practicable date
conclusion of a proceeding for his disbarpractice before the Internal Revenue Seafter such action and will continue to ap-
ment or suspension from practice beforeice. pear in the weekly Bulletins for five suc-
the Internal Revenue Service, may offer To enable attorneys, certified public aceessive weeks or for as many weeks as is
his consent to suspension from such praceuntants, enrolled agents, and enrollegracticable for each attorney, certified
tice. The Director of Practice, in his dis-actuaries to identify practitioners undepublic accountant, enrolled agent, or en-
cretion, may suspend an attorney, certzonsent suspension from practice before thelled actuary so suspended and will be
fied public accountant, enrolled agent, omternal Revenue Service, the Directoconsolidated and published in the Cumu-
enrolled actuary in accordance with thef Practice will announce in the Internalative Bulletin.
consent offered. Revenue Bulletin the names and ad- The following individuals have been

Attorneys, certified public accountantsdresses of practitioners who have beeplaced under consent suspension from
enrolled agents, and enrolled actuaries aseispended from such practice, their desigractice before the Internal Revenue Ser-
prohibited in any Internal Revenue Sernation as attorney, certified public acvice:

Name Address Designation Date of Suspension

Makula, John G. Park Ridge, IL CPA April 1, 1998 to March 31, 2003
Slomski, Michael Gross Pointe Woods, Ml CPA April 1, 1998 to March 31, 2001
Bozeman Jr., T. Alvin Sylvester, GA CPA May 22, 1998 to November 21, 1999
Parness, Richard A. Westfield, NJ CPA June 1, 1998 to December 31, 1998
Register, Billy Havana, FL CPA Indefinite from July 10, 1998

Cooper, Michael E. Edina, MN CPA August 19, 1998 to February 18, 1999
Minello, Michael J. Clarks Summit, PA CPA August 28, 1998 to April 27, 2001
Holden, William W. Fairfield, CT CPA September 1, 1998 to March 31, 1999
Freeman, Samuel Bedford, NH CPA September 1, 1998 to August 31, 1999
Anders, Kevin Williamport, MD CPA September 1, 1998 to August 31, 2001
Breed, Robert M. Concord, MA CPA September 1, 1998 to February 28, 2001
Sandirk, Paula Brooks Chehalis, WA CPA November 1, 1998 to April 30, 2000
Neuhaus Jr., George Brewster, NY CPA November 1, 1998 to April 30, 2000
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

ThelfoIIow(ijng_ﬁlbbreviati‘ons in C'Ur|remblt‘jsr? ?jn_d f?{'ERISA—Emponee Retirement Income Security Act.PR—Partner.
merly used will appear in material published in the_, = PRS_Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
gflifc.gwelscence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.

BE nBIVI ;J_a_' FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK_BenE iciary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
—Bank. . -
F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals.
C —individual FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.

FX—Foreign Corporation.

G.C.M—Chief Counsel’s Memorandum.

Stat—Statutes at Large.
T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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